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The Administrative Procedure Act and How it 
Affects the Interstate Commerce Commission* 


For ten years, legislation has been in the making in Congress look- 
ing toward improving and making uniform practice and procedure 
before federal administrative agencies. In the present Congress, 8. 7,7 
known as the MeCarran-Sumners Bill, and entitled ‘‘A Bill to Improve 
the Administration of Justice by Prescribing Fair Administrative 
Procedure,’’ was passed by the Senate and sent to the House. The 
House Committee made some minor changes and reintroduced it, as 
modified, as H. R. 5988. In this form it passed both House and Senate 
and was signed by President Truman June 11, 1946. 

It will mean more to you if I say something of the background of 
the Act and how it has evolved. 


Legislative History of Act 


Early in President Roosevelt’s administration, the growth of ad- 
ministrative regulation caused him to appoint a committee to make a 
survey of and suggestions concerning the methods, overlapping func- 
tions, and organization of different administrative agencies. This com- 
mittee was known as the President’s Committee on Administrative 
Management. Although that Committee was not primarily concerned 
with the more detailed questions of administrative law and procedure, 
it was inevitably brought face to face with the problems resulting from 
the union in many agencies of legislative and judicial functions, of the 
tasks of both prosecuting and deciding cases. In its report, issued in 
1937, the Committee said: 


‘‘There is a conflict of principle involved in their make up and 
functions. * * * They are vested with duties of administration * * * 
and at the same time they are given important judicial work. * * * 
The evils resulting from this confusion of principles are insidious 
and far-reaching. * * * Furthermore, the same men are obliged to 
serve both as prosecutors and as judges. This not only undermines 
judicial fairness; it weakens public confidence in that fairness. 
Commission decisions affecting private rights and conduct lie under 
the suspicion of being rationalizations of the preliminary findings 
which the Commission, in the role of prosecutor, presented to itself.’’ 


The Committee’s recommendation was a drastic one, namely, the 
division of every agency exercising mixed functions into two sections, 
an administrative section and a judicial section, the judicial section and 
its personnel being independent of the administrative section and free 





* Address by Erle J. Zoll, Jr., Commerce Attorney, Illinois Central System given 
before the Chicago Regional Chapter meeting on June 7th, 1946. 

1 For copy of S. 7 compared with H. R. 5988, see April Journal, page 585. A 
copy of S. 7 as an Act will be printed as soon as passed. 
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from executive control. That remedy had inherent administrative dif- 
ficulties which were almost as great as the fault it was designed to 
correct, and subsequent proposals have not gone so far. 

In 1938, the Senate Judiciary Committee held hearings on a pro- 
posal for the creation of an administrative court. But such an approach 
toward ameliorating the administrative process failed to reach and 
control that process at its source, and it was becoming evident that 
something would have to be done toward instilling a greater degree of 
judicial fairness and uniformity into the functioning of the numerous 
agencies which mushroomed during the Roosevelt regime. An excess 
of zeal plus a lack of experience and precedent was tending toward lax 
if not reprehensible practices. Quite a few administrative orders were 
coming before the courts and being held invalid. What emerged as the 
goal toward which Congress saw it must strive was legislation providing 
the elements of fair practice and fair hearings under a simple and stand- 
ard plan of administrative procedure, together with a statement of legal 
and enforceable guides for administrative officials and employees in 
their daily operations. 

Thereupon, the following year, 1939, there was introduced in the 
Senate the so-called Walter-Logan Bill, which provided for adminis- 
trative hearings of any controversy before a board of three employees of 
any agency. Decisions of such boards were to be made within thirty 
days and were subject to the apparently summary approval or modifi- 
cation of the head of the agency or his deputy. On the other hand, in- 
dependent commissions—with not less than three members sitting— 
were required to hold a further hearing after any hearing by an exam- 
iner. A special form of judicial review was provided for any admin- 
istrative adjudication. The saving grace was that the bill exempted 
many agencies, including the Interstate Commerce Commission from its 
provisions. 

Congress passed the Walter-Logan Bill early in 1940, but it was 
vetoed by President Roosevelt. In vetoing it the President said: 


‘‘The objective of the bill is professedly the assurance of fair- 
ness in administrative proceedings. With that objective there will 
be universal agreement. * * * 

* * * * * * * * * 


More than a year ago I directed the Attorney General to select a 
committee of eminent lawyers, jurists, scholars, and administra- 
tors to review the entire administrative process in the various de- 
partments of the executive Government and to recommend improve- 
ments, including the suggestion of any needed legislation. For over 
a year such a committee has been taking up in detail each of the 
several typical administrative agencies and has been holding pro- 
longed sessions, hearings, inquiries, and discussions. Its task has 
proved unexpectedly complex. The objective of this committee, 
however, is not to hamper administrative tribunals but to suggest 
improvements to make the process more workable and more just and 
to avoid confusions and uncertainties and litigations. I should de- 
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sire to await their report and recommendations before approving 
any measure in this complicated field.’’ 


The Committee to which the President referred was known as the 
Attorney General’s Committee on Administrative Procedure. While 
the Walter-Logan Bill was winding its way through Congress, this 
Committee was examining agency records and procedures, holding hear- 
ings and issuing written studies finally taking the form, after revision, 
of 27 printed monographs each embodying the results for one or more 
agencies. These monographs were widely distributed and commented 
upon. Finally, in 1941, this Committee on Administrative Procedure 
issued its final report, and its views and recommendations were of con- 
siderable importance in the framing of subsequent bills. 

Following the issuance of the report of the Attorney General’s 
Committee, various bills to improve and make procedure before ad- 
ministrative agencies more uniform were introduced into Congress. 
Again extensive hearings were held, but in August, 1941, the interna- 
tional situation moved the Senate Judiciary Committee to postpone 
further consideration of these legislative proposals. 

In 1944, new bills were introduced in the 78th Congress. The in- 
troduction of these bills brought forth a volume of further suggestions 
from every quarter with respect to the form such legislation should take. 
As a result, with the opening of the present 79th Congress, a revised 
and simplified bill was introduced (S. 7 and H. R. 1203). The chairman 
of both Senate and House Judiciary Committees requested adminis- 
trative agencies to submit their views. These, along with views received 
from private organizations and parties, were analyzed and, with the 
aid of representatives of the Attorney General, there was subsequently 
issued a Senate Committee print setting forth the bill as introduced and 
a tentatively revised text. Again interested parties submitted comments 
which were analyzed, and a further Committee print was issued, which 
set forth (1) the text of the bill as introduced, (2) the text of the ten- 
tatively revised bill previously published, (3) an explanation of pro- 
visions with references to the report of the Attorney General’s Com- 
mittee on Administrative Procedure and other authorities, and (4) a 
summary of the views and suggestions received. Thereafter the At- 
torney General again designated representatives to hold further dis- 
cussions with interested agencies, and to screen and correlate further 
agency views. 

Following all this, the Committee drafted a revised form of the 
bill which was passed by the Senate last March without an adverse vote, 
and sent to the House. 

The House Subcommittee had followed all the proceedings, and 
as a result of its deliberations, certain minor clarifications and correc- 
tions were written into the text of the bill and introduced as H. R. 5988 
by Representative Walter. These changes were approved by the At- 
torney General and during the latter part of May H. R. 5988 passed 


— houses of Congress and was signed by the President on June 11, 
946. 
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It would be interesting and informative to show how successive 
revisions have resulted in the provisions of the Administrative Procedure 
Act and to explain why these revisions were made, but that is not possible 
here. What I shall do is to go through the Act and try to give you 
some conception of how it is set up, what it provides for, and how it 
is apt to affect the Interstate Commerce Commission and practice and 
procedure before the Commission. My remarks of course will have to 
be kept general. 


Description of the Act 


Unlike the Walter-Logan Bill, the Administrative Procedure Act 
applies to all administrative agencies. None are exempted by name. 
The Senate Committee Report, however, states that ‘‘The legitimate 
needs of the Interstate Commerce Commission * * * have been fully con- 
sidered but it has not been placed in a favored position by exemption 
from the bill.’’ By and large the interests of the Interstate Commerce 
Commission have been recognized by the Act. The Commission’s pro- 
cedure has not been nearly as suspect as that of other agencies, and in 
many respects, in fact, seems to have been the model to which the Act 
requires other agencies to conform. The Act does not have any drastic 
effect on Interstate Commerce Commission practice or procedure. 

Section 1 of the Act reads: ‘‘This Act may be cited as the ‘Ad- 
ministrative Procedure Act.’ ’’ 

It will be better to skip section 3 for a moment, and discuss sections 
2, 4, and 5 together. 

Section 2 contains definitions of terms used in the Act. It divides 
administrative activity into two broad classifications, (1) ‘‘Rule mak- 
ing,’’ and (2) ‘‘Adjudication,’’ and provides different procedural re- 
quirements for each of these two agency processes. The distinction be- 
tween rule making and adjudication is, roughly, that between the legis- 
lative function and the judicial function of the agency. The bill classi- 
fies as ‘‘Rule making’’ administrative action which fixes for the future 
rates, facilities and services, etc., whether of general application or re- 
lating to only one company, or to only one designated matter. ‘‘Ad- 
judication’’ includes agency activity other than rule making, embracing 
the issuance of orders pronouncing past or existing rights and liabilities. 
Included, however, in adjudication is what is called ‘‘licensing’’ in the 
Act, which includes the issuance of permits and certificates of public 
convenience and necessity, even though these may also prescribe terms 
and conditions for future observance. 

Focussing this down to the situations which most concern us, rule 
making includes entering orders in I. & S. cases, 13th section cases, and 
most investigations and complaint cases. Authorizing abandonment, 
or construction, or trackage rights is adjudication, as is the granting of 
permits and certificates of public convenience and necessity under 
parts II, III, and IV of the Act. Granting reparation on past ship- 
ments constitutes adjudication also. 

Section 4 of the Act prescribes the procedure to be followed in 
rule making. Section 5 does the same for adjudication. 
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As to rule making, section 4 provides that agencies must give notice 
of the proceeding either by service of notice on the parties involved, or 
by general publication in the Federal Register. The notice must be 
much more detailed, however, than is now given by the Commission. It 
must ‘‘include (1) a statement of the time, place, and nature of public 
rule-making proceedings; (2) reference to the authority under which 
the rule is proposed; and (3) either the terms or substance of the pro- 
posed rule or a description of the subjects and issues involved.’’ This 
would certainly seem to require a change in the hearing notices which 
the Commission issues in I. & S., complaint, and other types of rate 
cases, for the House Committee report says: 


‘‘Notice must fairly apprise interested persons of the issues in- 
volved, so that they may present relevant data or argument. The 
required specification of legal authority must be done with partic- 
ularity. Statements of issues in the general statutory language of 
legislative delegations of authority to the agency would not be a 
compliance with the section. Prior to public procedures agencies 
must conduct such non-public studies or investigations as will en- 
able them to formulate issues, or where possible to issue proposed 
or tentative rules for the purpose of public proceedings.’’ 


Some rule making is excepted from this requirement, where public pro- 
cedure is impracticable and unnecessary, as, for example, prescribing 
non-controversial regulations or forms of applications or reports. It 
also provides that if a hearing is not held, then agencies must permit 
interested parties to submit their views in writing for agency consid- 
eration. 

Turning now to section 5, covering adjudication, which includes 
applications for certificates and complaints seeking reparation, it is 
sufficient to say that the procedure required, e. g., notice of hearing and 
pleadings, approximates that now followed in complaint cases under 
the Interstate Commerce Act. 

This section also seeks to assure that no investigating or prosecut- 
ing officer influence the hearing or the deciding of a case. You will 
recall that this was deemed very important in 1937 by President Roose- 
velt’s Committee of Administrative Management. Section 5 provides 
that ‘‘officers who preside at the taking of evidence must make the de- 
cision or recommended decision in the case. They may not consult with 
any person or party except openly and upon notice save in the disposi- 
tion of customary ex parte matters, and they may not be made sub- 
ject to the supervision of prosecuting officers.’’ There is an exception, 
however, which lessens the importance of the provision to practitioners 
before the Commission. It reads: ‘‘This subsection shall not apply in 
determining applications for initial licenses or to proceedings involving 
the validity or application of rates, facilities, or practices of public 
utilities or carriers; * * *,’’ which would cover substantially all of the 
Commission’s work. 

Going back now to section 3, section 3 is the Public Information 
section of the Act. It requires that agencies publish in the Federal 
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Register their rules of practice and their general rules, interpretations 
and policies. They must publish their final opinions and orders or 
make them otherwise available to public inspection. This section should 
certainly improve the procedure and methods of many agencies and 
facilitate practice before them, but it is not particularly important from 
the standpoint of the Interstate Commerce Commission or its practi- 
tioners. 

We have already mentioned sections 4 and 5. Section 6 is entitled 
‘‘Ancillary Matters,’’ and deals with appearances and subpenas, and 
also provides ‘‘ prompt notice shall be given of the denial in whole or in 
part of any written application, petition, or other request of any inter- 
ested person made in connection with any agency proceeding. Except in 
affirming a prior denial or where denial is self-explanatory, such notice 
shall be accompanied by a simple statement of procedural or other 
grounds.’’ This would seem to require the Interstate Commerce Com- 
mission to alter the form of its denial orders. 

One provision in section 6 should be of especial interest, partic- 
ularly to those of you who are non-lawyer practitioners. The Practi- 
tioners’ Association was greatly concerned during the years this legis- 
lation was being formulated lest anything find its way into the law that 
would limit the right of non-lawyers to practice before the Commission. 
Representatives of the Association appeared on several occasions before 
Congressional committees and explained the Association’s position on 
this matter. Their efforts, we believe, have been productive of good 
results, for section 6(a) of this Act provides: 


**Any person compelled to appear in person before any agency 
or representative thereof shall be accorded the right to be accom- 
panied, represented, and advised by counsel or, if permitted by the 
agency, by other qualified representative. Every party shall be ac- 
corded the right to appear in person or by or with counsel or other 
duly qualified representative in any agency proceeding. * * * Noth- 
ing herein shall be construed either to grant or to deny to any 
person who is not a lawyer the right to appear for or represent 
others before any agency or in any agency proceeding.’’ 


The House Committee report contains this explanation: 


‘The right of agencies to pass upon the qualifications of non- 
lawyers is expressly recognized and preserved in the subsection, 
but this provision does not authorize an agency to permit non- 
lawyers to ‘practice law’ where that would be contrary to law 
apart from this bill.’’ 


It is clear that the effect of this section is to leave untouched the right 
of nonlawyers to practice before the Interstate Commerce Commission 
and other administrative agencies. 

Section 7 is captioned ‘‘ Hearings,’’ and sets forth the minimum re- 
requirements for hearings when hearings are required by existing sta- 
tutes. It covers matters as who can preside at hearings and what powers 
they shall have, such as administering oaths, issuing subpenas, ete. It 
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sets forth standards of evidence and what shall constitute the record be- 
fore the agency. Provisions are included relating to submission of evi- 
dence in written form in certain cases where no hearings are held. This 
section does not materially change the procedure presently followed by 
the Commission. It may be remarked that this section also provides that 
“Where any agency decision rests on official notice of a material fact 
not appearing in the evidence in the record, any party shall on timely 
request be afforded an opportunity to show the contrary.’’ 

Section 8, entitled ‘‘Decisions,’’ makes provision for proposed re- 
ports by examiners and other subordinate officers and for exceptions to 
such proposed reports by the parties in the case, and covers the matter 
of final decision by the agency itself. Here again, little if any change 
would seem to be called for in the practice followed by the Commission, 
except possibly as a result of the requirement that ‘‘ All decisions * * * 
shall * * * include a statement of * * * findings and conclusions, as 
well as the reasons or basis therefor, upon all the material issues of 
fact, law or discretion presented on the record; * * *.’’ 

Section 9 is entitled ‘‘Sanctions and Powers.’’ Among other things 
it calls upon administrative agencies to exercise only such power and 
authority as they clearly have jurisdiction to exercise. 

Section 10 carries the heading ‘‘ Judicial Review.’’ It covers such 
matters as who is entitled to seek judicial review, the form and venue of 
the action, what acts’ are reviewable, relief from the effect of the order 
pendente lite, and the scope of the review. While this is an interesting 
and important section of the Act, I cannot go into it here. I do call 
your attention to the fact, however, that it provides that reviewing 
courts shall set aside orders unsupported by ‘‘substantial evidence.”’ 
It is apparently no longer sufficient that some evidence only support 
the decision. Whether this will prove a distinction without a difference 
remains to be seen. 

Section 11 relates to the appointment of examiners, their com- 
pensation and removal. The final section of the Act, Section 12, relates 
to the effective dates of the various sections, which is three months 
following its approval, except that sections 7 and 8, relating to 
hearings and decisions, are to take effect within six months, and section 
11, concerning examiners, within one year. 


Conclusion 


I appreciate the difficulty in gaining, in this short time, a full un- 
derstanding of the Administrative Procedure Act. Much I have had to 
gloss over or omit. However, I thought that an overall picture of it 
would be both interesting and helpful, for this is important legislation. 
In setting up a scheme of minimum procedural requirements for this 
fourth branch of our government—the administrative branch—,Con- 
gress is truly plowing unplowed ground. The sponsors of this legis- 
lation have said that this Act represents only a first step. They have 
recognized that it cannot be perfect and that it will certainly have to 
be amended as experience under it indicates. 
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As I said near the beginning of this talk, there has been no sub- 
stantial complaint against the procedure followed by the Interstate 
Commerce Commission—for which the Commission and its practitioners 
are to be congratulated—and the procedure required by the Admin. 
istrative Procedure Act does not differ fundamentally from that of the 
Commission. However, the Commission will have to make some changes 
in its practice, and it will I know, be interesting for us to see what these 
changes will be. 





Commissioner Aitchison’s Prepared Statement 
On The Bulwinkle Bill 


Thoughtful persons, it is believed, will find much food for serious 
deliberation in the carefully prepared statement by Commissioner Clyde 
B. Aitchison on behalf of the Commission before the Committee on In- 
terstate Commerce of the Senate in April, 1946, on the so-called Bul- 
winkle bill, H. R. 2536, authorizing the Commission to approve carrier 
conferences and agreements and exempting them after such approval 
from the anti-trust laws. 

After an interesting historical account of the steps leading to the 
present situation as a background, Commissioner Aitchison deals specific- 
ally with the bill, indicating changes believed desirable. He leaves no 
doubt that the Commission ‘‘regards legislation along the general lines 
of this bill as necessary for reasonable accomplishment of the purposes 
of the national transportation policy.’’ 

His discussion throws much light on a number of questions about 
which there has been wide-spread misunderstanding. He shows, among 
other things, the fallacy in the statement that ‘‘more than 99 per cent 
of the rate changes filed with the Commission become effective without 
any investigation by government authority.’’ He deals with the much 
discussed question as to the ‘‘ width of the ‘zone of reasonableness’ ’’ and 
with other matters of interest to students of transportation regulation. 
His prepared statement, except for a few introductory paragraphs, fol- 
lows in full: 

The Interstate Commerce Commission regards legislation along the 
general lines of this bill as necessary for measurable accomplishment of 
the purposes of the national transportation policy. 

We are entirely conscious of the gravity of the responsibility which 
passage of the bill will lay upon us, and of the additional labor it will 
impose upon the members of the Commission and the staff. But that 
responsibility and labor will be less than if no legislation along the line 
of this bill is adopted. 

None of the several bills on the subject of carrier conferences and 
agreements which have been considered in the House or by this Com- 
mittee, including the present bill, have been sponsored or written by the 
Commission. But the Commission has a statutory duty to recommend to 
Congress necessary additional legislation, and in performing that duty 
in its annual reports to Congress for 1944 and 1945, approved the gen- 
eral purposes of all the bills, although it felt that each of them required 
amendment in important details. 


Historical Resume of Steps Leading to Present Situation 


A resume of the steps which have led up to the present situation 
may be helpful. Necessarily it will cover a long sweep of time, and 
may seem tedious. But it seems to us that the experience of the past 
is relevant and enlightening in appraising the suggestions now made. 


—685— 
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The Act to Regulate Commerce, as it was entitled when enacted in 
1887, has been designated the Interstate Commerce Act since 1920. The 
original Act undertook to stop long-continued and then prevalent abuses, 
widespread and intolerable, in the conduct of the railroads, then the 
major agencies of domestic commerce, which resulted from the unre. 
strained competition of industries and between the carriers. Wild rate 
cutting, rate instability, personal favoritisms, sectional discriminations 
and gross prejudices between localities, had brought many carriers and 
shippers and great industries to the point of ruin, and had created or 
fostered industrial monopolies. The railroads themselves had made wide 
use of traffic or money pools to lessen the destructive effect of their com- 
petition. It was generally recognized that pools, unregulated, had their 
good and bad points. Whether all pools should be prohibited, outright, 
or they might be permitted under suitable regulatory safeguards, was 
one of the most hotly contested issues before this Committee, the chair- 
man of which then was Senator Cullom, of Illinois, and in the Congres- 
sional debates when the bill for an Act to Regulate Commerce was under 
consideration, Prohibition, as urged by Judge Reagan, was adopted as 
one of the compromises of policies between the House and Senate. 

On April 5, 1887, the Interstate Commerce Commission began to 
enforce the Commerce Act. This was three years before the enactment 
of the first general federal legislation as to industrial combinations and 
agreements—the Sherman Antitrust Act of 1890. 

The Act to Regulate Commerce, beside prohibiting both revenue 
and traffic pools, undertook to wipe out discriminations by its anti- 
rebating, and anti-prejudice, long-and-short-haul, and reasonable rates 
provisions. During the first three years following the organization of 
the Commission, which was immediately prior to the Sherman Act, the 
Commission made considerable progress in carrying out these purposes, 
although weaknesses in the Act which quickly developed Congress un- 
dertook to correct by the amendments of March 2, 1889, and other 
weaknesses and deficiencies also developed which Congress was very 
slow to correct. Everyone recognized that the original Act was a com- 
promise and experimental. It proved to be less effective than had been 
anticipated, but that its weaknesses were to be fatal to effectiveness in 
regulation was not clearly established until after the enactment of the 
Sherman Antitrust Act. A series of adverse holdings in the lower fed- 
eral courts culminated in 1896 and 1897 with decisions of the Supreme 
Court that Congress had not conferred power to prescribe a rate for 
the future (Cincinnati, N. O. & T. P. Ry. Co. v. Interstate Commerce 
Commission, 162 U. S. 184, March 30, 1896; and Interstate Commerce 
Commission v. Cincinnati, N. O. & T. P. Ry. Co., 167 U. S. 479, May 24, 
1897), and that the long-and-short-haul provisions of the act could be 
avoided by a showing of railway competition alone (Interstate Commerce 
Commission v. Alabama Midland Ry. Co., 168 U. S. 144, November 8, 
1897). As the Commission reported to the Congress in 1897, the net 
result of these decisions left it with power to conduct investigations and 
make reports, and perhaps correct some forms of discrimination; and 
it could informally adjust disputes, but it had ceased to be a regulating 





— ss TP -—~- D> KR 46 Ms Mo 











MAY, 1946 687 








body. The only effective provision which stood was the rigid anti-pooling 
provision, and this had come to be generally understood as being the 
most questionable in point of economic policy of all the basic principles 
of the original Act. Even the author of the anti-pooling provision, Judge 
Reagan, within ten years completely revised his opinion. However, the 
Commission, after polling the best thought of the country, felt it should 
not recommend any letting down the bars as long as the procedural pro- 
visions of the Act were as unsatisfactory as they had become. 

Virtually simultaneously with the disintegration of the Act to 
Regulate Commerce, the Attorney General secured injunctions under 
the Sherman Antitrust Act of 1890 against the maintenance of two 
great traffic associations or combinations. The decisions were United 
States v. Trans-Missouri Freight Assn., 166 U. S. 290, March 22, 1897, 
and United States v. Joint Traffic Assn., 171 U. S. 505 October 24, 1898. 
The bill in equity in United States v. Joint Traffic Assn., was filed by 
the Attorney General about two weeks after the Commission, upon its 
own summary investigation of the activities of the Association, had 
transmitted to Congress copies of a proposed agreement between the 
railroad carriers for the creation of the Joint Traffic Association, 54th 
Congress, Senate Document No. 39, part 1, and advice as to the execu- 
tion of the agreement, part 2 of Document 39. 

The decisions in the two cases cited were each by an almost equally 
divided Supreme Court. In effect, as summarized by the Attorney Gen- 
eral in his 1897 annual report to Congress, page xxvi, the Court in the 
Trans-Missouri Case, held that the Sherman Act 


applies to railroad companies as well as others; that it applies to 
all contracts in restraint of trade, and not merely contracts making 
unreasonable restraints; that the effect in restraining trade rather 
than the purpose of the contract is to be inquired into; and that a 
contract, legal when made, became illegal upon the passage of the 
act, so that acts done thereafter were done in violation of it. 


The Supreme Court reversed the lower court and remanded the case 
for issuance of an injunction prohibiting the continuance of the asso- 
ciation or of any similar arrangement by the railways west of the Mis- 
souri River. As far as known by me, the sweeping decree entered by 
the circuit courts on June 7, 1897, is still in effect as to sixteen of the 
defendants, but seemingly none of the defendants have been cited for 
violations of any of its terms during the 49 years since its entry. 

In the Joint-Traffic Association Case the Supreme Court found the 
facts were essentially similar to those in the Trans-Missouri Case and 
followed it, with some elaboration. As shown by the summary of the 
argument of counsel which accompanies the opinion in the Joint Traffic 
Association Case, the Solicitor General urged as a reason that the Court 
should adhere to its former holding, that the Commission was impotent 
to give any relief under the Act to Regulate Commerce. There was a 
strong dissenting pronouncement in the Trans-Missouri Case in favor 
of the interpretation which was later adopted by the Supreme Court, 
in 1911, commonly called the ‘‘rule of reason,’’ United States v. Stand- 
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ard Oil Co., 221 U. 8. 1. It seems of considerable significance that one 
of the justices who made up the majority in the Trans-Missouri and 
Joint-Traffic Association Cases, Justice Brewer, in 1904, in the Northern 
Securities Case, 193 U. S. 197, stated he felt he had been mistaken in 
his first view—and this was two years before the deficiencies in the Act 
to Regulate Commerce had been corrected by the Hepburn Act of 1906. 
In view of the closeness of the vote of the justices of the Supreme Court 
in the Trans-Missouri Case, that one of the majority should later thus 
publicly announce his feeling of mistake would normally cast consid- 
erable doubt upon the weight of the first case as a precedent, at least 
with the public. 

Recurring to the latter part of November, 1899, subsequent to the 
Trans-Missouri and the Joint Traffic Assn. decisions the ‘‘ Official Classi- 
fication Committee’’ of the railroads in official territory prepared a new 
classification, which would effect material increases in the rates on many 
important commodities. The Commission received numerous substan- 
tial protests to the threatened classification changes, but it then had no 
power to prevent such proposals from becoming effective. While the 
Commission was not charged with enforcement of the Sherman Act, it 
transmitted a statement of the facts disclosed on its investigation to the 
Attorney General, December 28, 1899, shortly before the new classifica- 
tion was to become effective. Two days later Attorney General Griggs 
declined to invoke the remedy provided by the Antitrust Law. He 
distinguished the Trans-Missouri and Joint Traffic Assn. Cases, by find- 
ing that there was no showing of contract or combination or conspiracy 
forbidden by the Antitrust Act, as what was done by the carriers in 
making the agreement in question preserved the right of individual ac- 
tion to every carrier, and there was nothing to show compulsion, combi- 
nation, or arbitrary action suppressing competition, or called for penal- 
izing a carrier which changed a rate fixed by the managers of the as- 
sociation. The full correspondence and the opinion of the Attorney 
General were reported to Congress in the 1899 annual report of the 
Commission, pages 12-20. The classification went into effect. Under the 
law as it now stands, the Commission doubtless would have suspended 
the effectiveness of the proposed classification, and the reasonableness 
and justness of the classification and its legality would have been de- 
termined by the Commission after public hearings, before the protested 
classification took effect. As it then had no such power, the only possible 
recourse the Commission had was to refer the matter to the Attorney 
General, who was charged with enforcement of the Antitrust Act, and 
this course was followed but proved futile. 

With this approval by the Attorney General of the legality under 
the Antitrust Act of the general plan of the Official Classification Com- 
mittee, the various rate bureaus and associations of the country adjusted 
their organizations and procedures into supposed compliance with the 
opinion he had rendered: As the Commission reported to Congress 
(1901 Annual Report, p. 16) : 


It is not the business of this Commission to enforce the Anti-trust 
Act, and we express no opinion as to the legality of the means 
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adopted by these associations. We simply call attention to the 
fact that the decision of the United States Supreme Court in the 
Trans-Missouri Case and the Joint Traffic Association Case has 
produced no practical effect upon the railway operations of the 
country. Such associations, in fact, exist now as they did before 
those decisions, and with the same general effect. In justice to all 
parties we ought probably to add that it is difficult to see how our 
interstate railways could be operated, with due regard to the in- 
terest of the shipper and the railway, without concerted action of 
the kind afforded through these associations. 


But the decisions of the Supreme Court under the Antitrust Act, coupled 
with the strict anti-pooling provision of the Act to Regulate Commerce, 
had an important effect upon the economy of the country. Professor 
Sharfman (The Interstate Commerce Commission, Vol. 1, p. 34) is of 
the view these causes paved the way for the far-reaching process of 
railroad movement for consolidations and combinations under single 
managements, and the establishment of monopoly control of rail trans- 
port over large areas of the country, which had its beginnings in the 
late nineties. 

After a long fight the Commission was vested with jurisdiction to 
prescribe maximum reasonable rates by the Hepburn Amendment, June 
29, 1906, but still did not have the power of suspension of proposed 
rates before they became effective. 

Early in the summer of 1910, the principal carriers in Official and 
Western Trunk-line territories, acting through their respective com- 
mon agents, filed with the Commission tariffs, to become effective August 
1, 1910, increasing their class rates and many important commodity 
rates. It was given out and understood that comparable advances would 
be made in all other parts of the country. A somewhat similar situation 
had arisen a short while before, as to increases in the rates on lumber 
both from the Southern Yellow Pine and the Pacific coast areas, and 
shoes from New England. The shippers, threatened with sharp increases 
in rates which the Commission was powerless to stay, had moved for 
injunctions against the carriers in various federal courts, pending deter- 
mination by the Commission of their complaints as to the reasonableness 
of the increases. Some of the federal courts allowed the writs, and 
others denied injunctions; some required prohibitive bonds; and this 
medley of judicial administration led to the utmost confusion, and 
created discriminations rather than cured them. So when the 1910 
increases were proposed, shippers and the Commission were practically 
powerless to test the legality of the increases proposed. Before such 
rates, however, had gone into effect the Attorney General of the United 
States, after necessarily hurried investigation concluded 


* * * that this was a case of deliberate attempt by the railroad com- 
panies involved to fix rates by agreement which would restrain’ 
freedom of action by any one, or less than all the companies in- 
volved, made for the express purpose of evading the provisions of 
the law about to be enacted and of thereby imposing an increased 
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rate of—to say the least—doubtful reasonableness upon the ship. 
pers in a great area of the country. Papers were at once prepared, 
application made and an ex parte injunction obtained from Judge 
Dyer of the United States Cireuit Court in Missouri, preventing 
the proposed increase in rates from becoming effective. 


, Thereupon the carriers appealed directly to President Taft asking re- 
lief from such injunction, and offering to suspend the effectiveness of 
the increases proposed pending a determination as to their reasonableness 
by the Interstate Commerce Commission. This personal appeal was 
made in view of the pendency before Congress of the Mann-Elkins or 
Commerce Court bill, which, among extensive proposed amendments to 
the Act to Regulate Commerce would vest in the Commission power to 
suspend advances in rates pending investigation as to their lawfulness, 
The bill, carrying the suspension power, became a law June 18, 1910, 
Then the carriers refiled their tariffs, suspending them, however, until 
the Commission could conclude its investigation and the Attorney Gen- 
eral discontinued his suit against the Western carriers, ‘‘the bill having 
accomplished its purpose.’’ No suit was brought against the railroads 
in Official territory. The Commission found the increases were not justi- 
fied, and that the suspended tariffs should be withdrawn. 

While at first (New Orleans Cotton Exc. v. Cincinnati, N. O. & T. P. 
Ry. Co., 2 I. C. C. 375) the Commission had the view that it was not 
concerned in whether rates were made by concert of action or independ- 
ently, in the Yellow Pine Cases (10 I.C.C. 505) it considered whether ad- 
vances in rates were the result of untrammeled competition or were fixed 
by concert of action or combination of carriers, although the question as 
to whether the acts complained of were in violation of the Antitrust 
Act was a question for determination only by the courts. This rule of 
evidence was sustained by the circuit court and by the Supreme Court, 
Illinois Central R. Co. v. Interstate Commerce Commission, 206 U. S. 

441. 

By its decisions in the Standard Oil and American Tobacco Cases, 
221 U. S. 1 and 106, respectively, May 15, 1911, the Supreme Court 
read the Sherman Act as laying down the test of what came familiarly 
to be called the rule of reason. It appears that these holdings and others 
to like effect which followed them were generally considered and relied 
on in the transportation industry, with the apparent tacit acquiescence 
of the Government, as permitting carriers to make agreements in 
furtherance of the Act to Regulate Commerce, as long as they preserved 
to each carrier the right of independent action, and presented no cir- 
cumstance of unreasonable restraint of commerce, such as coercion. This 
course was assumed to be in line with the determination by Attorney 

General Griggs in December, 1899, that the setting up of the Official 
Classification Committee was not counter to the Sherman Act. This 

understanding of the scope of the Act had support in industry other 

than railroading, at least until World War I, as appears from a reading 
of the Chicago Board of Trade Case, 246 U. S. 231, March 4, 1918. His- 
torically we know that the carriers formed (in some cases re-formed) 
associations and bureaus dealing with various functions, operational or 
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concerned with rates, fares, and charges; it was notoriously the fact that 
these associations dealt with the public and with the regulatory agencies, 
federal and state, openly and freely. 

Certain phases of the monopoly and competitive situations as re- 
lated to transportation received special treatment by Congress in the 
Clayton and Panama Canal Acts. While these Acts, and especially the 
Clayton Act, reinforced and supplemented the generality of the Sher- 
man Act, they recognized that certain phases of commercial activity 
were appropriate for consideration and determination administratively, 
rather than judicially, under general standards laid down by Congress 
as a part of its plan of regulation of an industry which in its operation 
directly affected the public welfare. 

So far the agreements chiefly considered have been those which 
dealt with rates and charges. Many practices, such as those affecting 
classification, weighing and inspection of commodities, assessment of 
demurrage, car service and rating rules for mines, elevators, ete., polic- 
ing of transit and export and import privileges, while not resulting 
in the fixation of a rate as such, in practical operation do affect the 
amount of the charges, and also the equality of treatment of patrons 
which the law requires. They vitally affect the public, and even the 
national welfare in times of emergency. Realistically, agreements such 
as for the setting up of a uniform (and necessarily non-competitive) de- 
murrage code virtually had been forced by the Commission upon the 
earriers, and the Commission, faced by emergency conditions, even 
suggested to the carriers the name of a man who should police the oper- 
ation of the uniform code. 

After World War I had begun, severe car-shortages and congestion 
of traffic occurred on the American railroads. The Commission early in 
1916 suggested that the eastern railroads adopt a policy ‘of united and 
cooperative effort to lessen the congestion. Some relief resulted, but 
not enough, and the Esch Car Service Act of May 29, 1917, followed. 
Some carriers would not go along with the cooperative efforts, and 
blocked the appointment of a central committee of the carriers with 
plenary power to direct car-service, despite appeals by the Commission, 
three times, that a committee with plenary powers be set up. The Com- 
mission started to require such cooperation, when the Council of Na- 
tional Defense by resolution requested the railroads so to ‘‘organize 
their business as to lead to the greatest expedition in movement of 
freight.’’ Five days after the United States entered the war, the rail- 
roads by their chief executives formally pledged that during the war 
they would coordinate their operations in a continental railway system, 
and would merge all their merely individual competitive activities in 
an effort to produce a maximum of national transportation efficiency, 
under the direction of an executive committee—the so-called ‘‘Rail- 
road War Board.’’ A member of the Commission was made a member 
of the War Board, ez officio. It undertook in a large way the direction 
of operations. In its report to the Senate Committee on Interstate Com- 
merce, December 22, 1917, the Chairman of the Board stated that much 
of its work had been to stimulate greater efficiency and to eliminate un- 
necessary competitive practices. The Board claimed that among other 
obstacles it encountered was the fact that 
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They had no authority; all they did they did voluntarily and they 
did it in the face of the Sherman Act and all of the other antitrust 
acts on the statute books, and not infrequently, I suppose half a 
dozen times during the summer, they were cautioned by the At- 
torney General that they were going too far; that, in combining 
their efforts and exercising the control they had to exercise, they 


were doing things contrary to law, and, of course, they had to be 
stopped. 


The quotation is from the testimony of Daniel Willard, a member of 
the Board, before the War Policies Commission, H. R. Doe. No. 163. 72d 
Cong., Ist Sess. (1931) 173. See also the same Document, pages 512-13. 

With this attempt at voluntary cooperation blocked, first by the un- 
willingness of some roads to limit their competitive efforts, and by the 
expressions of opinion by the Attorney General that the Board was 
‘going too far’’ in pooling equipment and directing its use, Congress 
adopted the Priorities of Shipments Act of August 10, 1917, limited 
to the war in which the United States was then engaged, which specific- 
ally authorized common carriers to maintain in Washington an agency 
empowered to receive priority orders, and enjoined the carriers under 
penalty to carry out such orders. Read in connection with the Esch 
Car Service Act, the intent was clear that the Commission might in its 
discretion use that agency of the common carriers as its agency for 
carrying out the details of administration of the Esch Act. While there 
was no formal appointment, this is what in effect was done. 

The gravity of the transportation situation was well known to the 
Commission, as well as the causes for it. Therefore, it sent Congress 
a special report, December 5, 1917, in which it stated (in part) that 
unification in the operation of our railroads during the war was indis- 
pensable to their fullest utilization for the national defense and welfare. 
That unification could be effected in but one of two ways: 


The first is operation as a unit by the carriers themselves. In 
the effort along this line initiated early in this year they are re- 
stricted by state and federal law, and the idea is the antithesis of 
that which heretofore has controlled their activities. Their past 
operations have been competitive, although since the Hepburn Act, 
and especially since the Mann-Elkins Act, the prescription by this 
Commission of reasonable maximum rates and charges for rail ear- 
riers subject to the act, and the exercise of its power to require 
abatement of unjust discrimination or undue prejudice, have in 
great degree restricted that competition to the field of service * * *. 


The alternative is operation as a unit by the President during 
the period of the war, as a war measure, * * *. 


The Commission concluded (among other recommendations) : 


If the unification is to be effected by the carriers they should be 
enabled to effect it in a lawful way. To that end, in our judgment, 
the operation of the antitrust laws, except in respect of consolida- 
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tions or mergers of competing lines, as applied to rail-and-water 
earriers subject to the act to regulate commerce, and of the anti- 
pooling provision of that act, should be suspended during the 
period of the war, and until further action by the Congress. * * * 


Before any action was taken by Congress, the President assumed 
federal possession and control of the transportation systems, December 
96, 1917, which continued until March 1, 1920. Federal control, as 
administered by the Director General of Railroads and the United 
States Railroad Administration, was itself a pooling of all equipment 
and facilities, of traffic, and created a common purse. At once the 
Director General undertook to eliminate the competitive activities of the 
various carriers under his control. He abolished the rate bureaus, ex- 
cept as publishing agents, and set up instead a nation-wide federally 
controlled bureau with local rate committees, all heading up in his own 
agency in Washington. His General Order No. 1 wiped out the ship- 
per’s right to choose the route he wanted his shipment to take. He 
preserved, by merger into his organization, many of the cooperative 
service agencies which the carriers had set up, such as the division of 
ear service. The rate bureaus were in general maintained for the pur- 
pose of performing technical functions in the statement and publication 
of rates for which the Railroad Administration had issued its rate au- 
thorities. After federal control terminated the rail carriers, once more 
in possession of their properties, saw to it that their bureaus and asso- 
ciations were gradually reestablished or new ones were created, as neces- 
sitated by the needs of commerce as they saw them. 

The Transportation Act of 1920, which brought about the end of 
federal control, introduced into federal legislation a new railroad policy, 
and a series of later acts has extended that policy to other, competing 
forms of transportation agencies. Theretofore, the effort of Congress 
had been directed mainly to the prevention of abuses as between carrier 
and patron, particularly in respect of excessive or discriminatory rates. 
The 1920 Act sought to ensure, also, adequate transportation service. 
That such was its purpose, Congress did not leave to inference. The 
new purpose was expressed in unequivocal language. I have used sub- 
stantially the words employed by Justice Brandeis in the New England 
Divisions Case, 261 U. S. 184, 189. Many of the policies which the 
Transportation Aet, 1920, implemented greatly qualified the traditional 
previous policy of compulsory competition. Thus, for the 6 months 
following the termination of federal control, the carriers although in 
private operation again, were forbidden to make any rate changes, or 
changes in classification, regulations, or practices, except upon approval 
of the Commission—in other words, during that period interearrier com- 
petition by cutting rates or bidding by way of changed service induce- 
ments was wholly prohibited, except with special permission. The orig- 
inal anti-pooling provisions of the Act were modified so as to permit 
the Commission to approve pooling agreements upon compliance with 
rather strict legislative standards. The new Act definitely recognized 
(see. 15a) the principle of fixation of just and reasonable rates for the 
carriers as a whole, or by rate groups or territories designated by the 
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Commission, so as to secure an adequate and uniform percentage of 
fair return. With this was conferred the power (sec. 15 (1) ) to pre- 
scribe not only maximum just and reasonable rates, but minimum or 
precise rates as well. The Act (see. 5) contemplated the ultimate merger 
or consolidation of the railroads into a limited number of systems, and 
provided for approval of the acquisition of control of one carrier by 
another. In the preparation of the consolidation plan the Commission 
was to preserve competition ‘‘as fully as possible and wherever prac- 
ticable the existing routes and channels of trade and commerce shall be 
maintained.’’ The intent was to equalize the transportation cost as be- 
tween competitive systems so that they could employ uniform rates in the 
movement of competitive traffic, and secure substantially the same rate 
of return upon the value of their respective properties. Approved con- 
solidations might be effected on terms and conditions prescribed, all 
carriers assenting ; the law of any state or decision or order of any state 
authority to the contrary notwithstanding. These provisions were ac- 
companied, by general relief for the carriers from the operation of the 
antitrust laws, and of all other restraints or prohibitions by law, state 
or federal, in so far as might be necessary to enable them to do anything 
authorized or required by any order made under and pursuant to the 
modified pooling, control, and consolidation provisions of the Transpor- 
tation Act. 

While since the Transportation Act of 1940 the comprehensive plan 
of consolidation is no longer requisite, and while the provisions for re- 
capture of excess earnings, coupled with directions for the making of 
rates by territorial groups contained in the Transportation Act of 1920 
have since gone out of the Act, it seems proper to recall that they voiced 
a policy of Congress based on the experiences of World War No. 1, de- 
liberately adopted even though the means selected to put the policy in 
effect proved to be administratively unworkable. 

The final determination of the question of fact presented in appli- 
cations under the Panama Canal Act, as to competition or possibility 
of competition between rail- and independently-owned water lines, was 
lodged in the Commission, to be exercised after full hearing. 

Congress by the Transportation Act of 1920 specifically authorized 
the Commission to approve the consolidation of 4 express companies 
into one. It likewise provided for grants of authority to telephone com- 
panies for their consolidation, or for one to acquire the property or eon- 
trol of another such company. If the Commission found that the pro- 
posed consolidation, acquisition, or control ‘‘will be of advantage to the 
persons to whom the service is to be rendered and in the public interest,”’ 
and so certifies, ‘‘thereupon any act or acts of Congress making the pro- 
posed transaction unlawful shall not apply.’’ A large number of ap- 
plications were considered and passed upon by the Commission in the 
light of this standard. This jurisdiction was transferred to the Federal 
Communications Commission in 1933: see U. S. Code, t. 47, sec. 221, and 
it has been and is exercised by it. A like provision as to consolidations 


and mergers of telegraph carriers, later enacted, appears in title 47, 
sec. 222 (c). 
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Before the Transportation Act of 1920, Congress had not inter- 
fered with the construction of interstate railroad carriers, even into 
territory already adequately served. The 1920 Act (sec. 1 (18) et seq.) 
required the Commission to certify that present or future public con- 
venience and necessity require such construction. Omission of this 
salutary curb upon the uncontrolled competitive impulses of the pro- 
moters of the rail systems had resulted in waste of great sums of in- 
vested capital, to much destructive competition for which the public is 
still paying a price, and to much hardship to others when later aban- 
donments became inevitable. 

Without going into detail, the basic features of the Interstate 
Commerce Act, as amended by the Transportation Act of 1920, have 
been successively extended by Congress as the act has been expanded, 
in 1935 to motor carriers; in 1940 to water carriers; and in 1942 to 
freight forwarders. 

The Transportation Act of 1940 repealed certain provisions of 
various shipping acts, but it expressly conserved preexisting contracts, 
agreements, or combinations by common carriers by water relating to 
pooling or division of traffic, service, or earnings, lawfully existing when 
the provision took effect, if filed with the Commission within a short 
period. Such contracts, etc., ‘‘shall continue to be lawful except to the 
extent that the Commission, after hearing upon application or upon 
its own initiative, may find and by order declare that such contract, 
agreement, or combination is not in the interest of better service to the 
public or of economy in operation, or that it will unduly restrain com- 
petition.’? Suecessively, the anti-pooling provisions of the Act as 
amended in 1920 was extended to cover any common carrier subject to 
parts II or III, to the extent indicated by the Commission, whenever 
the Commission is of opinion after hearing, that the pooling or division 
will be in the interest of better service to the public or of economy in 
operation, and will not unduly restrain competition, and upon terms 
found to be just and reasonable in the premises. Contracts or agree- 
ments issued, authorized, approved, entered into, or filed under any pro- 
vision of law repealed by part III of the Interstate Commerce Act are 
to continue in force and effect according to the terms thereof, subject 
to modification or recission by the Commission ‘‘to the extent that it 
finds the same to be in violation of any provision of this part (IIT) or 
inconsistent with the National Transportation Policy declared in this 
Act.”’ 

Neither the maritime nor aeronautic industry could operate success- 
fully, especially in foreign commerce, without recourse to the confer- 
ence method of adjusting rates, service, and practices. Congress in the 
past has recognized this necessity, as the hearings hereon have pointed 
out. 

During the hearings, reference has been made to the investigation 
of the Trans-Continental Freight Bureau by the Commission. Our 
report, 77 I. C. C. 252-299, was made to the Senate February 3, 1923. 
pursuant to the direction of S. Res. 194, Sixty-seventh Congress, second 
session, introduced by Senator Pittman and passed December 15, 1921. 
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That Bureau, one of the most important in the business, was the lineal 
descendant of a freight rate committee which at an early day dealt with 
transcontinental rates, but which was disbanded shortly after and ad- 
mittedly because of the decision in the Trans-Missouri case. It can be 
taken that the adoption of S. Res. 194 was connected with the contro. 
versy then pending before the Commission on the very hotly contested 
application of the transcontinental rail lines for relief under the long- 
and-short-haul provisions of section 4 (1) of the Interstate Commerce 
Act, then pending before the Commission. The report of the Commis- 
sion pursuant to the Resolution of the Senate was very full, and was 
adopted unanimously. It concluded: 


It is manifest that the Trans-Continental Freight Bureau as 
at present organized and operated serves many useful purposes, 
promotes economy ar efficiency, and is of advantage to shippers as 
well as to carriers. The need for some organization of this charac- 
ter in the transcontinental traffic field is demonstrated upon the 
record. The mitigation or cure of such defects and imperfections in 
the operation of the bureau as experience has disclosed, or as may 
develop in the future, should be the object of constant solicitude 
on the part of those who best know them through their intimate ac- 
quaintance with and responsibility for the conduct of its affairs. It 
is abundantly shown that operation of the bureau tends to obviate 
or remove the discriminations as between persons and _ localities 
which the law condemns. (77 I. C. C. 279). 


Nobody sought further consideration or otherwise excepted to the 
Commission’s conclusion, which has been quoted. 

Commissioner Eastman, in his testimony before this Committee with 
respect to S. 942, at pages 876-77 of the printed record, very graphically 
described how, upon the passage of the Motor Carrier Act of 1935, with 
tens of thousands of previously unregulated big and little motor carriers 
suddenly required to file and then to abide by their rate schedules, it 
became necessary for the Commission to give every encouragement to the 
motor carriers to form associations and get together and discuss their 
mutual problems. It will be recalled that the Commissioner—whose 
qualifications, experience, soundness of judgment, and high minded de- 
votion to the public interest all reeognize—had been assigned as Chair- 
man of Division Five of the Commission, to organize the administra- 
tion of the Motor Carrier Act, in the formulation of which he had a 
large part. He stated to this Committee: 


Gradually a considerable number of rate bureaus and the like 
developed. I believe that the shippers were glad to see them 
formed. It must be remembered, however, that there were thous- 
ands of motor carriers, as there still are, that most of them were 
small, that they represented a new development in transportation, 
still in its infancy. that experience with public regulation and re- 
sponsibilities was lacking, and that the operators were of every 
imaginable shade of competence and character. It was a difficult 
field in which to build up effective organizations, and there were 
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plenty of chiselers in the picture. It is undoubtedly true, I believe, 
that as to some of the organizations, a tendency developed to bring 
to bear some degree of coercion, direct or indirect, upon disturbers 
or noneonformers. Such practices ought, of course, to be stopped, 
and the Commission has not been inactive in the matter. Several of 
the cases which the Department of Justice has investigated were 
referred to it by the Commission. However, through legislation 
a better way of dealing with such abuses can be had. 


Rate and Service Bureaus and Conferences of Carriers 
Recognized as in Public Interest 


This resume has been necessarily long, because it covers a wide 
sweep of time,—about two generations. During that time the country 
has progressed greatly in the evolution of its present economic and 
commercial machinery. As far as transportation is concerned, whatever 
the form of the agency, with but slight dissent it has been accepted that 
rate and service bureaus and conferences of the carriers were necessary 
for the promotion of the commerce of the country and for the public 
welfare. It has been recognized—certainly the Commission has recog- 
nized—that they have presented opportunities for abuses, which have 
been held down by the scrutiny of shippers and public bodies, and by 
the adoption as between the carriers and shippers of cooperative prac- 
tices and procedures such as the treaty with the National Industrial 
Traffic League already referred to in these proceedings. The abuses 
should be reprobated, but the proper use of these agencies should be 
protected. People need to know what the policy of Congress is. The 
time has come for clarification and statement of that policy. As well 
stated by the present Attorney General in his letter to the Chairman of 
the House Committee, October 8, 1945 (House Record, p. 3-5), ‘‘the 
proposed legislation presents important questions of public policy which 
only the Congress should decide.’” The Supreme Court itself, in its 
earliest expression holding railroads to be within the scope of the Sher- 
man Act, referred the carriers to Congress to amend the Act if its con- 
struction of the Congressional policy should have untoward results that 
the railroads predicted. (Trans-Missouri Case, 166 U. S. 290, 340.) 

The present situation would not confront us if the Supreme Court 
had continued to adhere to the so-called ‘‘rule of reason’’ in the Stand- 
ard Oil Case, 221 U. 8. 1, or the principles announced in Appalachian 
Coals, Inc., v. United States, 288 U. S. 344, as late as March 13, 1933; 
or if it could be understood authoritatively that the regulated public 
utilities, at least, are to be considered as within the scope of the inter- 
pretation of the antitrust law announced in those decisions. However, 
as traced in the opinion of the Court in the Trenton Potteries Case, 273 
U. 8S. 392, there has been a slow, and not always steady or consistent 
swing away from the rule-of-reason doctrine, and a return to the literal- 
istic reading of the Sherman Act found in the early Trans-Missouri and 
Joint Traffic Association cases. Thus, in Keogh v. Chicago & N. W. Ry. 
Co., 260 U. S. 156—which involved a regulated common carrier—the 
Court passed on the liability under section 7 of the Sherman Act of a 
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railroad to a shipper for rates charged according to tariffs which were 
in conformity with the Commerce Act. The Court remitted the shipper 
to the Interstate Commerce Commission for any damages he might 
have suffered from illegal (unreasonable or discriminatory) rates, de- 
spite there might have been an antecedent illegal combination of ear. 
riers, for which the Government might have criminal redress under 
see. 3, and injunction under sec. 4, and forfeiture under sec. 6 of the 
Sherman Act—citing the two early Traffic Association cases. Justice 
Brandeis, who wrote the Court’s opinion, continued: ‘‘The fact that 
these rates had been approved by the Commission would not, it seems, 
bar proceedings by the Government.’’ The great Justice must have 
realized the doubtfulness of his dictum, as evidenced by his use of ‘‘it 
seems,’’ carefully set off from the remainder of the sentence. And, 
further, he went beyond the scope of the cases cited as authority, for they 
were merely injunction proceedings under sec. 4. But anyway, the 
net result of the Keogh decision was to limit the force of section 7 of 
the Sherman Act, as related to wrongs for which there was a money- 
damage remedy afforded under the Interstate Commerce Act. 

Returning to the course of doctrine in the Supreme Court, we have 
among other decisions, United States v. Socony-Vacuum Oil Co., 310 
U. 8. 150 (1940), and the recent holding by the Court in State of Georgia 
~v. Pennsylvania R. Co., 324 U. 8S. 439, on a rule to show cause on the 
filing of an original complaint by the State in the Supreme Court. 
These cases are fresh in the minds of the Committee, I am, sure, and I 
do not feel it is necessary—or, perhaps in the latter case, which is still 
pending—proper to do more than advert to them as swinging back to 
the doctrine of the two Traffic Association cases decided in the late 
1890’s. 

The Attorney General, in his letter to Representative Bulwinkle a)- 
ready mentioned, also refers to a pending equity proceeding, United 
States v. Association of American Railroads, et al.; and the record before 
this Committee on S. 942 went into considerable detail as to the cir- 
cumstances surrounding certain grand-jury proceedings, and also an 
indictment returned in the United States district court at Denver, 
Colorado, which was tried to a jury. I mention these proceedings only 
for the purpose of emphasizing the uncertainty which prevails through- 
out that section of our industry which supplies or uses any form of 
transportation, as to what machinery may be used by carriers and 
shippers for the cooperative or joint action which is necessary for the 
promotion of commerce, without individuals incurring the danger of 
criminal prosecution or injunction suits in courts far distant from their 
homes. 


Certificate No. 44 


For the convenience of the Committee in reference, and to avoid 
burdening the record I will cite certain documents frequently referred 
to in the record. First, as to Certificate No. 44: at the present time 
joint action by common carriers or freight forwarders through rate 
bureaus, rate conferences, or other similar carrier or forwarder organ- 
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izations, in the initiation and establishment of common carrier and 
freight forwarder rates, fares, and charges, is approved as requisite to 
the prosecution of the war, subject to and in compliance with certain 
regulations formulated by the Interstate Commerce Commission, all as 
appears by Certificate No. 44 of Donald M. Nelson, Chairman, War Pro- 
duction Board. The certificate appears in full on page 263 of the hear- 
ings of this Committee on S. 942, and the accompanying regulations on 
pages 264-5: the same matter appears in the 1943 annual report of the 
Interstate Commerce Commission to Congress, pages 49-50. 

Certificate No. 44, it is to be noted, relates to ‘‘the initiation and 
establishment of common carrier and freight forwarder rates, fares, 
and charges, and carrier and forwarder regulations and practices per- 
taining thereto.’’ However, there are other types of conferences, agree- 
ments, and organizations which in the public interest should be per- 
mitted under proper supervision and regulation, which are partially 
covered by H. R. 2536 as now before this Committee. There are con- 
ferences and agreements as to the provisions of car service, the making 
of mine ratings, pooling of cars, car interchange; avoidance of wastes 
due to the excess of competitive zeal in provision of service; avoidance 
of wasteful routes; adoption of construction and operating standards 
and rules; uniform accounting practices; weighing and inspection of 
freight; payment of loss-and-damage claims; imposition and collection 
of demurrage; uniformity of classifications for freight, and rules ap- 
plicable thereto, such as bills of lading, and packing requirements, in 
addition to the whole field of cooperative rate initiation and main- 
tenance. 

A large number of filings were made on or before April 15, 1943, 
as provided by Rule 3 of the Regulations of the Commission attached to 
Certificate No. 44, and copies of numerous changes have since been 
filed—all of which are open to public inspection. A considerable num- 
ber of these filings obviously were merely precautionary, as the business 
of the filing conferences, ete., was outside the scope of Certificate No. 44. 

Section 12 of the Small Business Act (56 Stat. 357) furnishes the 
statutory basis for Certificate No. 44. It remains in force until six 
months after the termination of the war or until such earlier time as 
the Congress by concurrent resolution or the President may designate. 

On October 23, 1945, the Chairman, War Production Board, J. O. 
Krug, addressed a ‘‘ Revocation of Certificate No. 44’’ to The Attorney 
General, ‘‘to become and be effective February 1, 1946.’’ The certificate 
is set out at pages 32-33 of the 1945 annual report of the Commission. 

The Revocation referred to was amended January 31, 1946, as 
appears in the Federal Register, February 5, 1946, pages 1361-2, by a 
document addressed to The Attorney General, and signed by J. D. Small, 
Administrator, Civilian Production Administration, ‘‘by making the ef- 
fective date of the withdrawal May 1, 1946, instead of February 1, 1946.’’ 
The Director stated, in his amendment of the Revocation : 


I submit herewith a request dated January 18, 1946 from the 
Director of the Office of Defense Transportation that the revocation 
of certificate No. 44 be amended so as to become effective May 1, 
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1946, instead of February 1, 1946. I also submit a letter dated Jan. 
uary 29, 1946, from the Administrator of the Production and 
Marketing Administration of the Department of Agriculture, and 
a letter dated January 31, 1946, from the Director of the Office of 
War Mobilization and Reconversion with enclosures of letters from 
the Acting Administrator of the War Shipping Administration to 
the Director and from the Chairman of the Government Interde. 
partmental Traffic Committee to The Attorney General. These 
letters all support the request that the revocation of Certificate No, 
44 be amended so as to become effective May 1, 1946, instead of 
February 1, 1946. 


As stated by the Commission in its latest annual report, for 1945, 
page 33, 


This action emphasizes strongly the need for legislation along the - 


lines of the Bulwinkle Bill, H. R. 2536, and as recommended in 
our last annual report, at page 106. 


That suggestion we now renew. 


Comments on Details of the Bill Passed by the House 


For the Legislative Committee of the Commission, I submit some 
comments on the details of the bill as passed by the House, and certain 
suggested amendments. 

1. We think the manner in which the bill undertakes to carry out 
its purposes is appropriate, viz: by amendment to the Interstate Com- 
merce Act, rather than by some other method, such as an amendment to 
the Sherman Act, or by a wholly independent act. 

2. Designating the amendment as section 5a is appropriate. It will 
follow the present section 5, which now includes the anti-pooling pro- 
vision, and forbids certain transactions, such as acquisitions of control, 
ete., but affords a means whereby a qualified and conditional exemption 
may be granted by the Commission from the prohibitions of both the anti- 
trust laws and those of section 5. 

3. The scope of the proposed new section 5a is limited by the use 
of the term ‘‘carrier’’ in paragraph (1) (A) thereof, there defined as 
‘Any common carrier subject to part I, II, or III, or any freight for- 
warder subject to part IV of this act’’—this act meaning, of course, the 
Interstate Commerce Act which it is proposed to amend. We suggest 
insertion of the words ‘‘or contract’’ after the word ‘‘common’’ and 
before ‘‘carrier’’ in the words quoted (page 1, line 6 of the bill). While 
as stated in the report of our committee, common carriers more fre- 
quently have occasion to enter into agreements than contract carriers, 
both contract carriers by motor vehicle and by water maintain organ- 
izations for consideration of their problems as branches of the trans- 
port industry. Both types of carriers—common and contract—should 
receive the same type of protection, contingent upon compliance with 
the proposed act, and subject to the approval of the Commission under 
the standards, substantive and procedural, which the bill sets up. 
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We submitted this suggestion to the House Committee, which did 
not adopt it. 

We recognize that there is not much in the record as to contract 
earriers by motor vehicle or by water, and there may be no immediate 
pressing need for including them. But completeness and equality of 
treatment suggest strongly that they be included. 

4. It is necessary both for the validity of the delegation of power 
to the administrative agency and for the intelligent performance of its 
duty to carry out the true intent of Congress, that legislative standards 
be laid down for the guidance of the agency, as definite as is consistent 
with a necessary degree of flexibility. All contingencies cannot be fore- 
seen. By paragraph (2) of the bill as passed by the House the standard 
set is that the Commission shall find— 


that, by reason of furtherance of the national transportation policy 
declared in this act, the relief provided in paragraph (8) should 
apply with respect to the making and carrying out of such agree- 
ment; (lines 10-13, p. 2) 


We suggest that this standard is too indefinite. It seems to confer a 
discretion on the Commission which is very close to being purely legis- 
lative, namely, whether relief from the provisions of the antitrust act 
should apply to a certain state of facts. The usual method of drafts- 
manship would be that the Commission’s approval should be based on 
a finding of the requisite facts, and not on a consideration of whether 
a given result should be reached. As a substitute, we submit the fol- 
lowing, in lieu of the words quoted: 


the object of the agreement is appropriate for the proper perform- 
ance by the carriers of service to the public and consistent with the 
public interest and the national transportation policy declared in 
this act, and that the agreement will not unduly restrain compe- 
tition ; 


Th 


® 


paragraph would then read as follows: 


(2) Any earrier, party to an agreement between or among two 
or more carriers may, under such rules and regulations as the Com- 
mission may prescribe, apply to the Commission for approval of the 
agreement, and the Commission shall by order approve any such 
agreement (if approval thereof is not prohibited by paragraph (3), 
(4), or (5) ) if it finds that the object of the agreement is appro- 
priate for the proper performance by the carriers of service to the 
public and consistent with the public interest and the national 
transportation policy declared in this act, and that the agreement 
will not unduly restrain competition; otherwise the application 
shall be denied. The approval of the Commission shall be granted 
only upon such terms and conditions as the Commission may 
prescribe as necessary to enable it to grant its approval in accord- 
ance with the standard above set forth in this paragraph. 








702 1. C. C. PRACTITIONERS’ JOURNAL 





Administering, as we do, a great many acts of Congress, we recog. 
nize the dilemma in which the draftsman of a bill of this character 
finds himself. He attempts to state the standards which the legislature 
wishes to have applied, but from the nature of the subject dealt with 
and because all contingencies of the future cannot be foreseen, precision 
and minuteness are not possible, and if attempted and a mistake should 
be made, may eventually thwart the administrative agency in its at- 
tempt to carry out. the policy of the legislature as it understands jt 
generally. On the other hand, if the legislative standard is expressed 
with too great generality or solely by reference to other standards which 
are of questionable clarity, with the best of intentions the administra- 
tive agency may misread the true, but ambiguously stated policy of the 
legislature. With this in mind we have submitted the foregoing recom- 
mendation for modification of the standard, as embodying our best 
thought at the moment as to how the general policy underlving the bill 
can be stated with all possible particularity, while preserving sufficient 
flexibility to adapt the general policy to meet the now unknown condi- 
tions which certainly will arise in the future. The national transpor- 
tation policy is succinctly stated and is a very recent declaration by the 
Congress: what we propose are the application also of three additional 
tests which are now found elsewhere in the Interstate Commerce Act, 
as standards for the Commission’s guidance. All these have been in 
the Act for many years, and they have often been applied. Those are 
(a) that the object of the agreement is appropriate for the proper per- 
formance by the carriers of service to the public, (b) and consistent with 
the public interest (as well as with the national transportation policy), 
and (¢c) that the agreement will not unduly restrain competition. 

5. Although this bill provides a measure of regulation for the rate 
bureaus and other organizations or associations maintained by carriers, 
or by associations thereof, the bill as passed by the House omits two 
provisions which we consider important and recommended to the House 
Committee should be included. We are of the opinion that the Com- 
mission should be able (1) to require reports from such bodies, and 
(2) to inspect their records and accounts. Concerning this, the Com- 
mission made the following legislative recommendation in its 1944 re- 
port, page 105: 


4. We recommend that the various provisions of the act, au- 
thorizing the Commission to require reports from the carriers, and 
others and to inspect and copy accounts, books, records, et cetera 
(sections 20, 220, 313, and 412), be amended so as to be applicable 
to associations or organizations maintained by or in the interest 
of any group of carriers or freight forwarders subject to the act. 


This recommendation can be carried into effect by adding the fol- 
lowing paragraph to the bill: 


(10) Any association or bureau which may be established un- 
der any agreement subject to this section shall be considered a ear- 
rier or a freight forwarder subject to such of the following provis- 
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ions as are applicable to any carrier (as defined in paragraph (1) 
of this section) which may be a party to the agreement: Section 
20 (1) to (10) inclusive, section 220, section 313, and section 412, 
(which relate to reports, accounts, and so forth, of carriers and 
freight forwarders), including in each case the penalties applicable 
in the case of violations of such provisions. 


6. The following recommendation is additional to those contained 
in the letter of our Legislative Committee to the Chairman of this Com- 
mittee, January 5, 1946. 

It may well be that in the course of time it will be necessary for 
the Commission to impose additional terms and conditions to those upon 
which its original approval was granted—even terms and conditions of 
a different nature—in order to insure continuing conformity with the 
standards set by the Act. The draftsman has recognized this in part, for 
paragraph (6) authorizes the Commission to ‘‘terminate or modify its 
approval of such agreement’’ and to ‘‘modify the terms and conditions 
upon which such approval was granted to the extent it finds necessary 
to insure conformity with such standard or to the extent to which it 
fnds such terms not necessary to insure such conformity.’’ 

We therefore suggest that the words ‘‘or additional terms and 
conditions may be necessary’’ be inserted in paragraph (6) following 
the words ‘‘are not necessary’’ in line 21 of page 3; and the words ‘‘or 
additional terms and conditions necessary’’ be inserted following the 
words ‘‘conditions not necessary’’ in line 4 of page 4. If these changes 
are made, the words ‘‘or prescribing additional terms and conditions’’ 
should be inserted following the words ‘‘or modifying terms and con- 
ditions,’’ in line 6 of page 4 of the bill. 

The object of this suggestion is to avoid any future question as 
to whether the power to modify includes the power to prescribe ad- 
ditional terms and conditions of a like or different kind. 

Before the House Committee we made certain other suggestions, but 
in view of the present stage of the bill and the reception our suggestions 
received, we do not now press them to your attention. 

For lack of time we have not been able to check various suggestions 
ed amendment in details submitted by certain witnesses during the 

earing. 


Comments on S. 942, 78th Congress, Ist Session 


For the Legislative Committee of the Commission I will submit 
certain comments on S. 942, 78th Congress, Ist Session. 

Extensive hearings were held before this Committee from May 18 
to June 30, 1943, on that bill, which had been introduced by Senator 
Wheeler on April 2, 1943. The testimony was voluminous; much of it 
was introduced by the Antitrust Division of the Department of Justice. 
Mr. Joseph B. Eastman, appearing as Director of the Office of Defense 
Transportation, testified at length, pages 819 to 884, inclusive, of the 
printed record. He was also Chairman of the Interstate Commerce Com- 
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mission at that time, although inactive in that capacity. Mr. Eastman’ 
testimony is in large part as pertinent to the matters before the Com. 
mittee as if he had given it yesterday, and it should now be considered 
so far as it is pertinent to this bill. The Commission did not produce a 
witness, as the hearings were closed ‘‘subject to the call of the Chair’’ on 
June 30, 1943, before the Commission was reached. 

Inasmuch as the Chairman and others of the Committee have re- 
ferred to S. 942 a number of times during the present hearings, and 
have asked for the opinions of several witnesses on various of its pro- 
visions, it is probably desirable that I should state now briefly what 
would have been stated in detail if called upon during the hearings on 
S. 942. The statement will be confined strictly to the provisions of 
S. 942, and will not at this point take up many of the sharply contro- 
versial issues of fact which were raised on the hearing. 

We were prepared to say that we agreed that rate bureaus might be 
exempted in their organization and normal functioning from appli- 
cation of the antitrust laws, to the extent they complied with adequate 
safeguards, and that these standards and safeguards could probably 
best be established within the frame of the Interstate Commerce Act, 
as proposed in the bill S. 942. However, we regarded S. 942 as much 
too meticulous and to some extent too drastic in its terms. The restric- 
tions which it would impose, and the cumbersome machinery it required 
would, we feared, practically make it impossible for the rate bureaus 
to function. 

The bill referred to by the Chairman, S. 942, marked a departure 
from the general character of legislative policy previously followed in 
the long history of the Interstate Commerce Act. It did not prescribe 
a general standard for the carriers and Commission to follow, but laid 
down detailed and inflexible rules to be followed by the organizations 
to be regulated, under heavy penalties for disobedience. It was in 
sharp contrast with the policy of establishing general standards, and 
providing machinery for enforcement through the administrative 
agency, empowered to exercise its regulatory functions as called for by 
current conditions. The only discretionary powers which S. 942 would 
vest in the Commission would be (1) to make and enforce rules and reg- 
ulations to govern the procedure under which any agreement or joint 
action is taken by the rate bureaus, [subparagraph (a), page 3, lines 5 
to 9] and (2) to designate its employees to preside over meetings and 
report to it with respect to all matters affecting the public interest 
[subparagraph (d), page 6, lines 4 to 9]. The bill gives no direction 
as to what action the Commission should take on consideration of such 
reports under the terms of the bill, unless changes in its rules of rate- 
bureau procedure were indicated. 

We believe that a regulatory statute dealing with this subject should 
be comparatively brief and general in character, and should permit some 
flexibility, suitable to the character of the regulated organizations and 
to their size, complexity, and the particular restrictions which should 
be imposed. It seems to us also that the statute should expressly make 
the antitrust laws inoperative with respect to action properly taken 
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under the provisions of the bill. Although S. 942 had its origin in con- 
ditions which were considered to be in violation of the antitrust laws as 
currently interpreted, and the regulation which the bill would set up 
was inferentially deemed preferable to criminal prosecution under those 
laws, that bill carried no provision specifically removing from the pur- 
view and penalties of the antitrust laws any joint action by carriers or 
freight forwarders which might be strictly in conformity with the spirit 
of S. 942 and clearly within its limits. We believe that there should be 
a direct exemption of that kind in the bill. 

The bill, S. 942, proposed to add a new paragraph, numbered (13), 
to section 6 of the Interstate Commerce Act, and was made up of 14 
lettered subparagraphs. The most important of these was (1), which 
was basic to the others and might well have been the opening subpara- 
graph. Subparagraph (1) makes it 


unlawful for any carrier subject to this Act, except as provided 
in this paragraph, to agree upon, or to act jointly with, another 
carrier through a bureau, conference, association, or otherwise, in 
establishing or maintaining a rate, fare, charge, or classification. 


The words ‘‘or otherwise’? would prevent two carriers connecting end 
to end from establishing joint rates between points on their respective 
lines by the simple process of concurrence in each other’s tariffs, ex- 
cept as provided in the remaining provisions of the bill, to be discussed 
in more detail infra. 

In one of the earliest decisions by this Commission in 1888, E. Mar- 
tin, et al. v. Chic., Burl. @ Quin. R. R. Co., etc., 2 I. C. C. 25, 42. Chair- 
man Cooley said: 


The policy of the law and the convenience of business favor the 
making of joint rates, and the more completely the whole railroad 
system of the country can be treated as a unit, as if it were all 
under one management, the greater will be the benefit of its serv- 
ice to the public and the less the liability to unfair exactions. 


This utterance, foreshadowing the declaration of national transportation 
policy in the Transportation Act of 1940—‘‘all to the end of developing, 
coordinating, and preserving a national transportation system by water, 
highway, and rail . . .’’ serves to indicate that the action of connecting 
carriers in establishing through routes and joint rates has never been 
regarded as fostering monopoly, but quite the opposite. Section 1 (4), 
216 (ec), and 305 (b) of the Interstate Commerce Act, as it reads today, 
are indicative of the policy of the law with respect to through routes 
and joint rates, clearly expressed by Congress over and over during the 
long period of the evolution of the Interstate Commerce Act. 

Other provisions of 8. 942 will now be noticed. 

Subparagraph (a) of the bill in general would permit carriers or 
freight forwarders subject to the same part of the Interstate Commerce 
Act to agree upon and act jointly through a bureau, etc., in establish- 
ing, filing, and publishing a rate, fare, charge, or classification for the 
transportation of passengers or property. The permission to carriers 
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subject to Part I, however, is limited to ‘‘common carriers by railroad”’ 
and separately to pipe lines, and therefore does not extend to such com- 
mon carriers by water which by section 1 (1) of the Interstate Com- 
merce Act, are subject to Part I but not to Part III, nor does it extend 
to express and sleeping-car companies, which are not considered to be 
‘‘eommon carriers by railroad.’’ U. 8. ex rel. v. Interstate Commerce 
Commission, 265 U. S. 292, and eases cited. 

A common carrier subject to one part of the Act would be forbid- 
den to agree or act jointly with a common carrier subject to another part, 
except for the purpose of establishing and maintaining through routes 
and joint rates, fares, charges, and classifications. The same restriction 
would extend to joint action by railroads and pipe lines. There are 
only a few organized bureaus maintained jointly by carriers subject to 
different parts of the Act, mainly railroads and water carriers, but there 
have been a number of agreements on rates between railroad and motor 
carrier bureaus, as well as between railroads and water carriers for the 
purpose of preventing or ending ‘‘cut-throat’’ competition. The out- 
standing example of joint action between carriers of different types is 
the consolidated freight classification. Originally a railroad tariff, it 
is now issued also on behalf of several hundred motor carriers and num- 
erous water carriers who desire to use it as their individual classifica- 
tions. 

Subparagraph (a) of S. 942 would have given this Commission 
“power to make and to enforce reasonable rules and regulations, con- 
sistent with the provisions of this paragraph, to govern the procedure 
under which any such agreement or joint action is taken;’’. We did not 
believe that this power should be limited to matters of procedure, and if 
called upon would have recommended that there be inserted after the 
word ‘‘procedure’’ the words ‘‘and practices.’’ 

Subparagraph (a) defined ‘‘bureau, conference, or association”’ 
as meaning ‘‘any two or more common carriers, or any two or more 
freight forwarders, who agree upon and act jointly with respect to 
rates, fares, charges, or classifications, or the filing and publication 
thereof, as authorized herein.’’ As already indicated in commenting on 
subparagraph (1), this would end publication of joint tariffs by ear- 
riers with the concurrence of other participating carriers. Two or more 
such participating carriers, even those connecting end to end, would 
ipso facto become a bureau, conference, or association, and be subject 
to all the restrictions, procedural and substantive, imposed under this 
bill. Read with subparagraph (1), it is evident this would make impos- 
sible the making of a joint rate, for example, between a water carrier 
subject to Part III and a pipe line under Part I. 

Subparagraph (b) would permit membership in a bureau ‘‘upon 
payment of charges not in excess of its fair and reasonable share of the 
actual costs of preparing, printing, filing, and publishing the tariffs * * * 
in which the carrier participates.’’ We have several criticisms of this 
provision: (1) There is no specified means for determining what is a 
fair and reasonable share of the cost. Conceivably this question ulti- 
mately might have to be settled by a jury in a criminal proceeding. 
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(2) If members pay only their share of the costs of the tariffs in which 
they participate, who will pay for the other expenses of the bureau, 
such as those for general administration and hearings on proposals? 
(3) According to our information, charges now made by many motor- 
carrier rate bureaus to the smaller carriers are less than their propor- 
tionate share of tariff expense. This encourages such smaller carriers to 
participate in joint rates, even though their revenue from such rates 
may be small. It has a beneficial effect in extending through motor- 
earrier service to and from larger cities to many small communities. 

Subparagraph (c) of S. 942 provided that any member or inter- 
ested shipper may propose a change in a rate; that notice shall be given 
to all members and interested shippers; that a hearing shall be held on 
all proposals of increased rates; and that final action shall be taken 
within 30 days from the date on which the proposal is submitted... We 
are left in the dark as to what would happen if the bureau should not 
take action on a particular proposal within that time. It would pre- 
sumably be subject to the penalties provided in subparagraph (m). As 
adequate notice would have to be given, there would be little opportunity 
for spacing or arranging the dates of hearings, and shippers and car- 
riers interested in two or more simultaneous hearings before different 
bureaus would be seriously inconvenienced. . As the proposals may be 
made on any day, and thus start the 30-day period, the effect would be 
that members of many of the bureaus would be in continuous, day by 
day sessions. Scant time would be available for shippers or carriers 
adversely affected to get notice of the proposal and to arrange for the 
protection of their interests. There should be afforded adequate time 
for the bureau to make its own investigations, and for proper deliber- 
ation, consistent with the proper dispatch of business. If the time is 
made inflexible, and too short, particularly in the more complex situa- 
tions the inevitable tendency would be to force negative decisions, even 
in meritorious cases, when due to pressure of time those voting have 
not been persuaded to make a desired change. On many proposals an 
adequate study of operating conditions and the effects of the proposal 
by the bureau’s staff would take a considerable part or all of the 30-day 
period. Reference of a proposal to an appellate committee with an ad- 
ditional limitation of 30 days for its decision would lead to further com- 
plications. The hearing on the appeal would have to be at a public 
session at which the appealing party could retry his proposal. No time 
for taking an appeal is specified in the bill. There does not seem to be 
adequate provision for emergency action, such as has been a frequent 
occurrence during the war. 

The requirement that every proposal be finally considered and 
acted upon in public session and that complete minutes (presumably a 
stenographic record) be kept would put a shipper in a position to learn 
how each carrier votes on proposals which he favors. Our experience 
has been that pressure on carriers by shippers with large, steady, de- 
sirable tonnage on individual carriers has been almost irresistible. A 
proposal may be such that no individual carrier would think of putting 
It In, yet due to fear of losing the business of a powerful shipper, no 
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one carrier would dare incurring his reprisals by publicly opposing his 
demands. It would, in the considered opinion of the Commission. have a 
disruptive effect on rate structures and be contrary to the best interests 
of both carriers and shippers as a whole. This provision put a lash on 
the ‘‘traffic whip’’ of the big shipper, and invites a boycott of a carrier 
which is courageous enough to stand out against his insistence or threat 
to divert his traffic. 

The provision as to ‘‘complete and accurate minutes’’ (not sum- 
mary statements of action taken), if it contemplates a shorthand trans- 
cript of the proceedings, might be desirable in the case of a bureau such 
as the uniform classification committee; it would be quite impracticable 
as to many small bureaus and as to service bureaus such as the car-sery- 
ice bureau. If such a requirement should be made universally and in- 
discriminately, it would give a formalistic cast to negotiations which 
would not contribute to the fair meeting of the minds of parties with 
divergent views and interests, such as rival shippers and rival carriers. 
The cost in time and money involved should be considered. The char- 
acter of reports of proceedings should be left to the sound discretion of 
the regulatory agency, to be applied to the circumstances of a particular 
bureau or conference. 

The requirement of subparagraph (d) that an employee of this 
Commission shall preside over all meetings of a bureau, conference, or 
association or of any committee thereof, would be most burdensome and 
impractical. Since there are more than 200 bureaus holding meetings 
on an average twice a month, some of them having a number of com- 
mittees, and some working continuously, it would require a very consid- 
erable addition to our staff and a substantially increased appropriation 
to enable us to comply with this duty. In some instances the employee 
would have to be stationed permanently at the point where the bureau 
is located. His position would be such as almost certain to engender 
antagonism on the part of the shippers or carriers or both. What his 
powers as presiding officer would be, in a body where he has neither 
voice nor vote, is left vague. No member of the Commission wants to 
be embarrassed by the action or advice of an employee at this stage. 

During the course of the present hearings the suggestion has been 
thrown out that information gained by a Commissioner or a member of 
the Commissioner’s staff during the progress of a rate conference at 
which he was presiding would be of value when he came to pass on the 
cease if later it came to the stage of formal controversy. The law forbids 
him from deciding cases on such information, for it is well settled that 
the Commission cannot act on this kind of official knowledge in any pro- 
ceeding where the statute requires a hearing, and such is the require- 
ment with respect to all rate proceedings. The commissioners may not 
act on their own knowledge, like common law jurors; they must act on 
the record made before them, and it is reversible error if they do other- 
wise. Nothing is evidence save that which is introduced as such, with the 
right to explain, refute, and rebut. These are too familiar principles to 
need documentation. The Senate has recently expressed itself on this 
kind of a suggestion, in S. 7. Again: the whole purpose of rate con- 
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ferences (and other conferences, as far as that goes) is to insure a 
process of free negotiation between adverse parties whereby the car- 
riers come to a conclusion which is consistent with the Interstate Com- 
merce Act. It is essentially a proceeding in the way of peace, and 
necessarily involves compromises. The more sound view would be to 
treat such conferences as privileged as between the parties. 

Subparagraph (e) carried a requirement that ‘‘all committees * * * 
shall be representative of all classes and conditions of members.’’ A 
rule of this kind might give little trouble with respect to railroad bu- 
reaus, whose memberships are generally homogeneous, but it would be 
diffeult to interpret and apply in the case of motor-carrier bureaus 
made up of all classes and conditions of motor carriers. It is not clear 
who is to determine whether a committee is representative. The term 
‘‘eonditions’’ as here used is also obscure. If it is intended that the 
general rate committee as well as the subcommittees appointed to con- 
sider special problems must have a membership large enough to include 
carriers of different sizes of each of the different types of carriers in the 
bureau, the creation of such committees would be impracticable. For 
instance, a motor-carrier bureau may have members ranging from those 
with one truck to those with 1,500 trucks, some specializing in the trans- 
portation of construction steel only, for example, others in canned goods 
only, or petroleum products in tank trucks, and others in refrigerated 
products only. We see no reason why Congress should by law provide 
that there should be a carrier of each type on each committee. And, 
we think enforcement of the requirement by resort to criminal process 
or mandamus would be difficult. 

Subparagraph (f). The requirement of this subparagraph that all 
agreements shall be pursuant to a simple majority vote, on present in- 
formation, we regard as inadvisable. A rate proposal, if adopted, is 
the rate which is published and filed by the bureau as agent for all of the 
carriers in the bureau who do not instruct to the contrary. To provide 
for adoption of a rate proposal by a majority vote of the rate committee 
would mean that the rates of the minority, whether large or small, 
would be changed without their consent unless they individually, sep- 
arately, and independently of each other, took affirmative actjon to 
prevent their concurrence in the change. Those carriers which favored 
the proposal could, of course, publish it on their own account if they 
did not obtain the required number of favorable votes of the committee. 

In subparagraph (g) it is provided that any member may take in- 
dependent action at any time without making any proposal to the bu- 
reau for similar action by other members of the bureau. Upon the basis 
of present information we are inclined to think that such a rule might 
impair the usefulness of a bureau, and further experience in the regu- 
lation of rate bureaus would be necessary before we could say definitely 
that there should be such a rule. 

We have no comments on subparagraph (h). 

Subparagraph (i) provides that a bureau may not appear before the 
Commission to oppose a rate filed by independent action. Under sub- 
paragraph (b) it would be unable to secure funds for the expense of 
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such action except through voluntary contributions. Multiplicity ot in- 
dividual and separate protestants is burdensome and unnecessarily ex- 
pensive to the protestants, when collective representation is feasible, 
and throws burdens upon opposing parties, shipper interveners, and 
the Commission. 

Section 13 (1) of the Interstate Commerce Act authorizes ‘‘* * any 
* * association * * or any common ecarrier’’ to make complaint to the 
Commission, and by section 13 (2), ‘‘No complaint shall at any time 
be dismissed because of the absence of direct damage to the complain- 
ant.’’ Subparagraph (i) would narrow this present privilege by ex- 
cluding a particular type of association in a certain class of proceedings, 
while preserving the right of its members to do the same thing jointly. 

After all, what the Commission must have is the facts, and when 
in the clash of an open hearing facts are presented to it, with the ample 
opportunity to test them that the law and the Commission’s practice 
afford, it is not particularly important from its standpoint whether a 
bureau, or a committee of counsel, or one counsel representing a number 
of parties, adduces them. 

If it is believed that the possibilities of coercion of or undue in- 
fluence upon members would be too difficult to eliminate, and if it is 
therefore thought that something like subparagraph (i) should be in- 
cluded we hope that it will provide for some flexibility under rules and 
regulations to be prescribed by the Commission. For example, in 
matters of classification the staff of rate bureaus have expert knowledge 
and experience usually superior to that generally available through the 
traffic departments of different companies. It is in the public interest 
that the Commission should be able to have the testimony of those rep- 
resenting rate bureaus in such a matter as a problem of classification. 
Clearly, if something like paragraph (i) should be included, a saving 
clause such as the following should be inserted at the beginning of 
subparagraph (i) : 


Except as authorized by rules and regulations promulgated in the 
public interest by the Commission, 


Subparagraph (1) of S. 942, as previously said, might well have 
been the opening paragraph, following the definitions. Read literally, 
it is startling. It makes it unlawful for any earrier subject to the In- 
terstate Commerce Act, ‘‘except as provided in this paragraph’’ (mean- 
ing the whole bill, S. 942) to agree upon, or to act jointly with, another 
carrier through a bureau, conference, association, or otherwise, in es- 
tablishing or maintaining a rate, fare, charge, or classification.’’ (Italics 
supplied). There are no other exceptions to the prohibition. 

In other words, the Pennsylvania, Chicago & North Western, and 
Union Pacific would be forbidden under the heavy penalties provided in 
paragraph (m) from taking independent action to establish a joint 
rate from coast to coast, or even from maintaining a rate which had re- 
sulted from their joint agreement or action, whether published through 
the agency of a bureau, conference, association, or otherwise. The joint 
action might clearly involve no violation of the antitrust laws, and be 
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strictly conformable to the mandates of the Interstate Commerce Act, 
yet it would be forbidden. The joint action might be required by the 
Interstate Commerce Act, or by order of the Commission, so the carriers 
would be subjected to penalties under section 10 of the Interstate Com- 
merce Act if they complied, and yet this proposed amendment to the 
same Interstate Commerce Act would subject them to the same penalty 
if they did not comply —wholly independently of any question arising 
under the antitrust laws in their letter or spirit. 

As a matter of draftsmanship, we are of the view that the existing 
general provisions of the Interstate Commerce Act adequately cover the 
penalties and enforcement provisions which are carried in subparagraphs 
(m) and (n) of S. 942. We suggest this receive the careful attention 
of legislative counsel in the interest of avoidance of unnecessary dupli- 
eation in language and intent in what has already grown to be a long 
and complex Act. 


Summary of Basic Difficulties with S. 942 


The basic difficulties with the bill, S. 942, are two: it is too meticu- 
lous in its prescription of the details as to the method in which carriers 
may come to an accord upon action which they should take in common, 
or jointly, and instead of laying down standards for the administrative 
agency, itself lays them down as continuing rules and makes it impos- 
sible for the exercise of the flexibility of judgment on differing states 
of fact and changing conditions which warrant the legislature in using 
an administrative agency as its arm. Second, what the bill attempts is a 
projection of the regulating commission into the bargaining process 
at its initial stages and thus both dilutes the responsibilities of the car- 
riers and creates probable embarrassments for the Commission. The 
bill undertakes to assimilate the practices of rival business men haggling 
over a transportation price or service to the governing principles and 
procedure to be followed by a public utility commission. We do not 
think these are practicable results, or would be desirable. 

Our judgment is that H. R. 2536 before the Committee affords a 
better base than S. 942 upon which to superimpose any amendments con- 
sidered to be necessary. 


General Comments 


I wish to take up certain matters which have been mentioned during 
the hearings on the present bill. So much has been said, both relevant 
and irrelevant to the subject before the Committee, that it is impossible 
to comment upon it all, and I cannot put it in logical sequence. 


Investigation of Rate Changes by Commission or Other Governmental 
Authority Before Effective 


During this hearing and frequently in the hearing on S. 942, the 
statement was reiterated that ‘‘more than 99 percent of the rate changes 
filed with the Commission become effective without any investigation 
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by government authority.’’ This statement quoted repeats testimony 
before this Committee, liay 19, 1943, at page 75, lines 7 to 9 of the 
printed report of the hearings, and relates to Exhibit No. 13 on page 72, 
headed ‘‘Tariff Changes Filed and Disposition of Suspension Requests, 
1933-42.’ So much has been built upon this statement that I desire 
to analyze it. 

The witness had been since August 1941 a consulting economist in 
the Antitrust Division of the Department of Justice, and from 1928 
until that time in actuality was on the economics staff of Yale Univer- 
sity. He claimed no special familiarity with the subject of transporta- 
tion, and did not claim that he had made a study of the office practices 
of the Commission. He derived his information, evidently, from doeu- 
ments available to him. 

Exhibit No. 13 (Record, p. 72), had as its ‘‘Source: Annual Re- 
ports of the Interstate Commerce Commission,’’ and as testified, was 
“‘prepared from statistics reported in its annual reports by the Inter- 
state Commerce Commission.’’ The witness stated: 


This tabulation shows that from 1933 to date there.have been from 
89,000 to 124,000 tariff changes filed annually with the Interstate 
Commerce Commission. These tariff changes—each containing per- 
haps one, perhaps many changes in individual rates—are filed with 
the Commission at the rate of over 300 each working day. 


Note use of the words ‘‘tariff changes,’’ and that ‘‘tariff changes’’ 


“‘each’’ may contain ‘‘ perhaps one, perhaps many changes in individual 
rates.’’ The witness employed the same term in the fourth line of his 
testimony on page 75. Nevertheless, in the next sentence but one fol- 
lowing, already quoted, he made a deduction from the table apply to 
‘‘rate changes,’’ although he had definitely shown that he knew the 
difference between a tariff change and a rate change. The figures shown 
in the column ‘‘Tariff changes filed’’ are those reported in the portion 
of the Commission’s series of annual reports devoted to work of the 
‘*Bureau of Traffic: Section of Tariffs.’’ The Commission reports them 
as ‘‘tariff publications containing changes in freight, express, and pipe 
line rates, passenger fares, and freight classification ratings.’’ In point 
of fact, a goodly number of tariff publications which are filed and listed 
as ‘‘containing changes’’ are merely clerical, for instance, indexes, or 
those which may only bring forward old rates, or correct station lists. 
Tariff publications which do not effect any changes in rates at all are 
included with those which do, in the total number shown in Exhibit 
No. 13. 

I take exception to the figures in Exhibit No. 13, and most seriously 
except to the deduction drawn from them. 

Under the heading ‘‘Tariff changes filed’’ for the years 1937 to 
1942, the last year shown, the Exhibit includes none of the tariffs filed 
by the motor carriers in the Commission’s Bureau of Motor Carriers, 
and includes only tariffs filed in its Bureau of Traffic. The omission is 
not disclosed in the exhibit or in the testimony. After the Motor Car- 
rier Act became effective in 1936, until January 1, 1945, the motor 
carrier tariffs and contracts were lodged in the Section of Traffic of the 
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Bureau of Motor Carriers. The Commission had two suspension boards, 
dealing respectively with Part I and Part II of the Act, until June 16, 
1940, and then a single board was set up through which suspension 
protests were processed to Division Two of the Commission. These sus- 
pension protests thereafter were reported by the Commission in that 
part of its annual reports which states the work of the Bureau of Traffic. 
Evidently the compiler of Exhibit 13 did not understand this, and 
looked at the Bureau of Traffic part, only. The basic figures in the 
Exhibit, 1937 to 1942, are therefore incorrect in the following respects: 
the column ‘‘ Tariff changes filed’’ does not include motor carrier tariff 
filings for any of the years shown, and for the period 1937 to 1940, in- 
elusive, does not contain any of the suspension protests or proceedings 
as to motor carrier publications but does include them commingled with 
those as to carriers under Part I of the Act, for 1941 and 1942, although 
the corresponding figure of ‘‘tariff changes filed’’ includes none of the 
tariffs or schedules tendered for filing which, on examination, the Com- 
mission rejected. 

The subjoined statement, taken from the overlooked portions of 
the Commission’s reports, shows the number of tariffs of motor common 
earriers filed during the reporting years shown, also the number of min- 
imum schedules of motor contract carriers, the total of both, the number ~ 
of common and contract motor carrier publications filed that were re- 
jected by the Commission, and the net number filed. None of these 
filings, or the action of the Commission on them, are taken into account 
in Exhibit No. 13—ezxcept that the suspension figures shown for 1941 
and 1942 are those of the unified board of suspension, while they are 
set opposite the figures for the Part I carrier tariffs alone. This results 
in a figure for 1941 and 1942 which, on the face of it, is an understate- 
ment by the witness against his own thesis, but is a gross understatement 
of the suspension proceedings for the other years after the Motor Car- 
rier Act took effect. The following figures appear in the Commission’s 
annual reports, but were not carried into Exhibit No. 13. 


Motor com- Motor con- Total Publi- 
Year mon carrier tract car- motor Rejected cations 

tariffs rierminimum carrier filed 

schedules 

x= 79,783 2,482 82,265 1,719 80,546 
owen 67,467 3,147 70,614 2,478 68,136 
Seer 65,411 2,993 68,404 2,317 66,087 
7 63,573 3,361 66,934 1,966 64,968 
eS 72,795 5,973 78,768 2,347 76,421 
SNE iccctiniiiiccisiles 63,516 2,053 65,569 3,896 61,673 


So much for the first column of figures, headed ‘‘Tariff changes 
filed.’’ 

The next column shows the ‘‘ Requests for suspension: Number,’’ 
and the following column, ‘‘Percent of total filed.’’ As to the column 
headed ‘‘Number,’’ because the compiler overlooked the fact that re- 
quests for suspension of motor carrier tariffs and schedules were re- 
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ported in another part of the Commission’s annual report, and that there 
were two boards up to June 16, 1940, the Exhibit greatly understates 
the number of suspension adjustments which were considered by the 
Commission. Thus, for 1937 it shows 428, which he found in the annual 
report, page 98, but overlooked 682 protested adjustments for motor 
carriers, stated on page 75 of the same report. Likewise the figure 
for 1938, 442, should be increased by 749; the 1939 figure, 544, should 
be increased by 1144; and the 1940 figure, 468, should be increased by 
1380, all as shown in the annual reports of the Commission. This series 
of errors necessarily vitiates the percentages derived and set forth in 
all the columns in the table. 

But before we can correlate tariff changes filed with requests for 
suspensions, several very practical questions must be asked, even adding 
the omitted material to the table. First: Are the tariff changes in fact 
such? Many publications are purely routine, as when a tariff has to be 
consolidated and reissued because it has accumulated too many pages 
of supplements, or a new list of stations is issued, or rates are trans- 
ferred without change from one tariff to another, or typographical errors 
are corrected in new publications. Until the war, and during all but 
the last year shown in Exhibit No. 13, great numbers of tariffs were filed 
naming one-day excursion tariffs, which nobody would ever think of pro- 
testing and seeking to suspend. Further, every suspension proceeding 
involves the filing of at least three publications, and sometimes four or 
five publications, for every tariff suspended, and as will appear, often a 
single suspension involves the initial suspension of a great many tariffs. 
If the suspension is made permanent, although all these tariff publica- 
tions have been filed, there is no change in rates effected at all. We 
cannot take it that the figures in the first column really represent the 
number of ‘‘tariff changes.’’ However, this is minor, compared to the 
next point. 

For the purpose of the table, we should inquire if the tariffs filed 
and enumerated in the first column were subject to suspension. Tens of 
thousands of them were not. The Motor Carrier Act came in 1935; the 
Water Carrier Act in 1940, and the Freight Forwarder Act in 1942. 
Those Acts immunized from the suspension power of the Commission 
the initial schedules or contracts of motor carriers filed on or before 
July 31, 1938, of water common carriers filed prior to October 1, 1941, 
and of freight forwarders prior to or within 90 days from May 16, 1942. 
All these rates, as stated in the tariffs filed, Congress directed should 
go into effect initially, subject to later change if unlawful only upon 
notice and hearing. All these are included in the total appearing in 
the first column and in the percentages derived therefrom. At the top 
of page 75 appears a statement by the witness that ‘‘more than 99 per- 
cent of the rate changes filed with the Commission become effective 
without any investigation by government authority’’ although Congress 
permitted the filing of these ‘‘initial rates’’ and they are not changes in 
rates, could not be suspended, and they have no relation to the number 
of requests for suspension to the total number of tariffs which were sub- 
ject to possible suspension. 
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Again: the table is in statistical error in relating protested rate 
adjustments and requests for suspension to a single tariff, and setting 
up a percentage correlation between the two. The witness states at 
the top of page 75: ‘‘In no year during the past ten vears did the Com- 
mission suspend for investigation as many as 1 percent of the tariffs filed 
with it; indeed, in all but 1 year the number of suspensions was less 
than one-half of 1 percent.’’ No such correlation is possible statistically 
unless it is made between the total number of tariffs filed which were 
subject to suspension, and the total number of tariffs suspended. In 
fact, a protest or a suspension of a proposed adjustment on the Com- 
mission’s Own motion may cover a very great many tariff publications. 
Thus, the exhibit shows 109,567 tariff changes filed in 1934, and 433 re- 
quests for suspension, or only .4 percent, and but 142 suspensions, which 
we may similarly compute as about .14 percent. But one adjustment 
that was suspended during 1934, I. & S. No. 4006, June 29, 1934, or- 
dered suspended for investigation 1,519 of these 109,567 tariffs, and in 
one of the 142 suspension orders the Commission suspended ten times as 
many tariffs as the Exhibit would have the Committee understand were 
suspended by all orders of suspension during the year. This error runs 
throughout the Exhibit. Thus, in 1937, where the Exhibit shows 96,980 
tariff changes filed in the year, and the number of ‘‘requests for sus- 
pension’’ as being 428, or .4 percent, and the ‘‘suspended’’ as but 163, 
in a single I. & 8. case, Docket No. 4392, the Commission suspended by 
one order 1,485 schedules, or more than 1.5 percent of the total number 
shown as filed. In fact, during the 1937 reporting period covered in 
the table, a partial check of other suspension proceedings shows that 
I. & S. No. 4824 covered 328 schedules, I. & S. No. 4332 covered 175 
schedules, No. 4338, 164 schedules, and No. 4366, 426 schedules. In 
other words, in these five proceedings 2,578 schedules were suspended 
for investigation, or 2.6 percent of the 96,980 filed, instead of .4 percent 
shown as ‘‘requests for suspension,’’ or .17 percent, as might be de- 
duced from the Exhibit. Again: for 1938 the table shows 124,674 ‘‘tariff 
changes filed,’’ and 133 as the number ‘‘suspended’”’ out of 442 ‘‘re- 
quests for suspension’’ in that reporting year. In fact, among the 133 
suspended adjustments during that period, I. & S. No. 4432 involved 266 
tariffs; No. 4442 involved 370; No. 4444 involved 74; No. 4510 involved 
409; and No. 4532 involved 841—a total of 1960 in these 5 proceedings, 
in addition to the fact that the motor carrier tariffs and suspensions 
were completely ignored for that and certain other years, as has been 
stated. 

Nor is the heading, ‘‘Requests for suspension’’ accurate. The 
“‘Source’’ cited, viz., the Commission’s annual reports, described them 
as “‘protested adjustments,’’ and says ‘‘They covered not only a large 
number of rate schedules but many thousands of rates.’’ To illustrate, 
in 1942, the latest year shown in Exhibit No. 13, one schedule (out of 
the total of 101,120) proposed emergency changes in all the express 
class rates in the country. This proposal received very careful consid- 
eration after public hearings, and the Commission decided not to sus- 
pend it. The rates on about 84 percent of the less-than-carload express 
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traffic were thereby changed, by one schedule. At the same time there 
was a proposal for a change in the express commodity rates, which in- 
volved 397 schedules. After preliminary hearing the Commission gus- 
pended them, but after a later full hearing, the Commission found 
they were justified, and they became effective. This adjustment con- 
stitutes one unit in the columns of requests for suspension, and number 
suspended, but it represents many hundreds of tariffs filed. The Com- 
mission’s annual report for that year shows a number of very important 
investigations, spreading through many tariffs filed. Further: tariffs 
themselves are of varying degrees of complexity and importance: they 
may consist of a single page or of a thousand; they may contain no 
rates, or may be as important as the single rate on coal between the 
Pittsburgh district and Youngstown, which the Commission has lately 
passed upon. There is no known sound method to bring rates to a 
common denominator of importance. 

T now call attention to the amazing leap in logie found in the state- 
ment in the first paragraph of page 75. There has been attempted a cor- 
relation between ‘‘rate changes’’ filed—itself an inaccurate term, as the 
table shows ‘‘tariff changes’’—and ‘‘requests for suspension’’ during 
particular periods,—which is another inaccurate term, as the figure used 
for ‘‘requests for suspension’’ is set out in the source used as ‘‘ protested 
adjustments.’’ The ratio he finds is that ‘‘requests for suspension’”’ is 
less than 1 percent of the former figure, and then reaches the conclusion: 


Thus, more than 99 percent of the rate changes filed with the Com- 
mission become effective without any investigation by governmental 
authority. 


Note he does not say ‘‘investigation by the Commission’’: he says ‘‘any 
investigation by governmental authority.’’ It is implicit in this con- 
clusion that only by the Commission’s action upon ‘‘requests for sus- 
pension’’ are rate changes subjected to ‘‘any investigation by gov- 
ernmental authority.’’ 

This conclusion completely ignores rates that are investigated by 
the Commission upon complaint or upon the Commission’s own motion, 
and that these investigations often precede and are determined before 
the filing of tariffs. The statement ignores the large proportion of 
changes made in tariffs filed which have been required by the Com- 
mission. Of the total tariff changes filed in 1942, 6,644 were pursuant 
to the Commission’s orders in rate cases. The statement also ignores 
controlling standards for changes laid down for the carriers by the law, 
as in the fourth section of the Act, and the great body of antecedent and 
still effective orders of the Commission which have prescribed the 
bounds set for future rate changes, such as the prescription of maximum, 
or minimum, or precise rate bases, or differential relations, or equaliza- 
tions or classification bases. 

But even more important matters are ignored. Take the first vear 
given in point of time, 1933. Nothing is said about the comprehensive 
investigation of commodity rates made by the Commission in General 
Rate Level Investigation, 1933, 195 I. C. C. 5, in which the reasonable- 
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ness per se of the general basis of rates on basic commodities was con- 
sidered—which was followed by the hearing upon the application of 
the carriers to continue the surcharges which had been authorized in 
Fifteen Percent Case, 1931. The Commission required their cancella- 
tion, 191 I. C. C. 361, after hearing, ‘‘and, under appropriate tariff pro- 
visions, they expired’’ on September 30, 1933. These were country- 
wide, important, rate changes affecting virtually all commodities and 
interests, but because they were published (as the Commission had re- 
quired) with an expiration date, there was no request for suspension. 
None was even possible, because no tariff changing rates needed to be 
filed to effectuate the cancellation of these nation-wide emergency sur- 
charges. Although in a single year the Commission had the whole 
freight rate structure before it and made two decisions, this does not 
appear in Exhibit No. 13, and the deduction of the witness would not 
eredit the Commission with having given these important changes any 
consideration at all, even though the Commission in fact required them. 

Taking the last year shown in the table, 1942: The important 
decision in Increased Railway Rates, Fares, and Charges, 1942, was 
rendered during the year. Formal findings were made as to reasonable- 
ness, 248 I. C. C. 545. Cognate was a determination, based largely on 
testimony adduced in the Railway Case, as to whether approval should 
be given to emergency increases by the motor carriers. On the specific 
authority of these two decisions during the year shown 14,497 tariffs 
naming changes were filed by the railways, and 2,667 by the motor 
earriers. These tariff changes were authorized before they were filed, 
after full public hearing at which the Secretary and Department of 
Agriculture, Bituminous Coal Consumers’ Counsel, Inland Waterways 
Corporation, Office of Price Administration, and the Solid Fuel Co- 
ordinator appeared by counsel; and 24 State Commissions, and numer- 
ous steamship and barge lines, and the motor carriers generally ap- 
peared. A cooperating committee of State Commissioners sat with the 
Commission, and a substantial majority of its members approved the 
conclusion. Yet, though 14,497 of the 101,120 ‘‘tariff changes filed’’ 
listed in Exhibit No. 13, or more than 14.3 percent, and 2,667 of the 
82,265 motor tariffs which should have been taken into account but 
were overlooked, were specifically approved for filing after a full and 
formal hearing, this Committee is given to understand that only 1.1 
percent of the ‘‘rate’’ changes for 1942 had ‘‘any investigation by gov- 
ernmental authority.’’ 

Exhibit No. 13 ignores the fact that tariffs often are filed in response 
to investigations made, informally or formally, under the long-and- 
short-haul and aggregate-of-intermediates provisions of the Act; that 
released rates have to be approved before they are filed; it ignores that 
authority to abandon a line in terms requires the filing of tariffs can- 
celing the outstanding rates; that many thousand applieations for 
special permission to change tariffs are acted upon each year under 
cireumstances which call for an administrative scrutiny of their justi- 
fication that may extend up to the Commission as a whole, before the 
tariffs can be filed; it ignores situations in which rate changes can only 
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be made after applications for modifications of outstanding orders of 
the Commission have been acted upon favorably. At the last confer. 
ence of the Commission a long series of petitions for reconsideration of a 
particular decision brought up a question as to whether the tariffs on 
file should be suspended, although published in conformity with the de. 
cision. No one had filed a protest asking for suspension, so this recon- 
sideration of the tariffs filed would not appear in the data from which 
the exhibit was compiled. 

What the Commission said of this in its 1943 annual report, p. 122, 
should be sufficient to end the giving of any further consideration to 
Exhibit No. 13 or to the deductions drawn from it by its author, if 
the foregoing analysis does not prove convincing as to its statistical 
worthlessness : 


Subject to certain restrictions imposed by the Interstate Com- 
merce Act itself, of which the requirements as to notice conform- 
ability with the long-and-short-haul provisions of the act may be 
cited as examples, and subject to our general regulations as to tariff 
publication, and also subject to the limitations imposed by our out- 
standing orders affecting either the measure of rates or their re- 
lation, each ‘‘carrier is entitled to initiate rates and, in this con- 
nection, to adopt such policy of rate making as to it seems best.’’ 
(United States v. Chicago M., St. P. & Pac. R. Co., 294 U. S. 499, 
506, quoting from United States v. Illinois Central R. Co., 263 
U. 8. 515, which cited earlier decisions of the Court to this effect.) 
Because of the restrictions upon the freedom of the carriers in 
making effective their rate policies, whether imposed by statute but 
remediable by our consent, or imposed by orders of ours which have 
the effect of statutes but which we may modify, in a great number 
of cases the carriers find it necessary to obtain our authority before 
making effective rate changes which they desire. Authority is 
not granted until investigation has been made as to the propriety 
of the request. Further, a great many changes in rates are directly 
required by or are the necessary consequence of our orders made 
after full hearing. Numerous rate changes are made as the result 
of informal negotiations with other federal authorities, or as ihe 
result of our own informal representations or recommendations. 
Analysis of the filings of tariffs in a recent year showed that approx- 
imately 40 percent of the total number lodged in our Bureau of 
Traffic, and reported in our annual report for the year, stated rates 
which either had been required by us, or had received our formal 
approval as justified under the Act, or the filing was permitted upon 
administrative consideration of the applications for special permis- 
sion. A large number of the total number of tariffs above reported 
as filed with us do not either affect the rate level or change any rate. 


The public is principally interested in increases proposed which 
may affect adversely some of its members, rather than in the particular 
reductions made, although the reductions made by one carrier are im- 
portant to its competitors. I have studied the latest figures available 
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as to filings of tariff publications and the applications for suspension of 
rate adjustments. The figures are from the Commission’s annual re- 
port for 1945, pages 108-9, supplemented by a special study of each case 
of protest and request for suspension there mentioned, and also supple- 
mented by certain figures which will be stated, furnislted me by the 
Office of Price Administration at my request. Of course, these figures 
relate to a period later than that covered by Exhibit No. 13, but I con- 
sider them typical of the situation in recent years. 

The Commission has provided office space adjacent to its Public 
Tariff File for the Office of Price Administration’s ‘‘ watching service.’’ 
Every day that service checks the daily mail received in the Commis- 
sion’s Public Tariff File, and notes every tariff publication received 
which effects an increase in a transportation charge. Daily reports are 
made by the watching service to the main office of the Transportation 
Division of the Office of Price Administration, as to each tariff publi- 
eation which states one or more increases. 

When these reports are received by the Transportation Division of 
the Office of Price Administration, they are matched as against the 
0. P. A. Procedural Regulation No. 11 reports, which carriers are re- 
quired to make as to all increases of a general nature or applicability. 
That regulation calls for a full statement of the increases proposed, and 
the justification therefor. 

If, on examination of these returns and the daily reports of the 
watching service, the Transportation Division wishes further informa- 
tion from the Commission’s tariff files, it dockets a request to its watch- 
ing service. A number of clerks and rate experts are employed con- 
stantly in work upon these ‘‘dockets.’’ On the basis of all the infor- 
mation secured the Office of Price Administration decides whether to 
exercise its statutory right to file a protest with the Commission, asking 
for suspension of a particular tariff or tariffs involved in the adjustment. 

In the reporting year 1945 the Commission shows 112,158 tariff 
publications of all kinds filed; during the comparable 52 weeks the 
watching service of the Office of Price Administration noted and re- 
ported 10,289 of these publications as stating one or more rate increases. 
This indicates that 9.2 percent of the total filings stated as many as one 
increase, and that 90.8 percent stated no increases whatever, and either 
represented reductions or made no change in rates. The 9.2 percent 
noted and reported by the watching service did not differentiate between 
proposals for substantial increases and those of a nominal character, such 
as correction of typographical errors, or when a relatively few increases 
might be a necessary feature in an adjustment of rates of a large scope 
in which reductions might have predominated. Likewise, all increases 
were reported, although it might have been apparent from the face of 
the tariff that the rates had been approved or even formally required 
by the Commission, after hearing. 

As shown by the Commission’s annual report cited, protests were 
filed against 517 rate adjustments. The special study of the Commis- 
sion’s record shows there were 1,244 protestants, each signer to a protest 
being counted. Of the protested adjustments (related groups of tariffs 
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being considered as an adjustment), 322 represented cases where in- 
creases only were involved, as stated in 847 tariff publications; 146 rep- 
resented adjustments where reductions only were involved, as stated in 
195 tariffs; 37 adjustments were protested wherein both increases and 
reductions were made, as stated in 179 tariff, publications; and 12 pro- 
tested filings, relating to 13 tariffs, which effected neither increases nor 
reductions. Of the total number of 10,289 tariffs filed which stated one 
or more increases, 1,026 were protested by the Office of Price Adminis- 
tration, or about 10 percent. The Commission suspended 674 of these 
1,026 for formal investigation, and secured the withdrawal of or itself 
rejected an additional 55, making 72 percent of all the protested tariffs 
that were suspended or withdrawn. In the remaining 28 percent, the 
Commission (through Division 2) was of the opinion on the record 
before it that the justifications submitted did not make out a case for 
suspension, but in some cases, while it permitted the rates to become ef- 
fective, instituted investigations as to their legality. 

A breakdown of the 322 protested adjustments which involved in- 
creases only and 179 which involved both increases and reductions, a 
total of 501, shows that 133 adjustments involving 477 tariffs were 
protested by the Office of Price Administration, War Department, or 
other federal government agency. The federal agencies, including the 
Office of Price Administration, asked the suspension of but 4.6 percent 
of the total number of tariff publications filed during the year which 
contained one or more rate increases. The State Commissions protested 
10 adjustments, and these involved 35 tariff publications. 

Rate proposals are often as strongly supported by shipping inter- 
ests as they are opposed by other commercial interests. In one ease, 
rather extreme, Reduced Exceptions Ratings in the South, effective 
September 1, 1940, there were 75 protestants, and 2,062 parties who 
supported the proposed adjustment. 

Recurring to the special study mentioned: it is clear that an aver- 
age of 9 out of 10 tariff publications currently filed represented in their 
entirety rate reductions, or made no change in rates. Less than one- 
tenth of the total filed contained a single rate increase, and we know 
that a large proportion of these contained both increases and reductions, 
with the reductions strongly predominant. Of the rate items—running 
into the thousands—in the less than 10 percent of the tariffs which con- 
tain increases, a large proportion of them had received prior scrutiny, 
either formally or informally, by the Commission, and had been in 
terms and amounts approved. 

Obviously, as far as rate increases are concerned, instead of 99 per- 
cent of those which appear in the tariffs filed passing into effect without 
prior investigation by any government authority, speaking only of this 
Commission, the truth is much closer to a complete reversal of the frac- 
tion which has been given so much publicity and on which so much has 
been built. The increases which have not received formal or admin- 
istrative consideration are negligible. 
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Progressive Trend of the Rate Level 


Question has been raised during the hearing as to the trend of 
freight rates over a series of years. The most ready unit for compari- 
son is the revenue per ton per mile, which. is reported year by year by 
the Commission. It is not a perfect index, as it is influenced by such 
matters as varying consists of higher or lower grades of tonnage, length 
of haul, land-grant or other allowable reductions, and circuity of rout- 
ing. If we make allowance for these variables as far as they are known, 
and as to some extent the variables are self-compensating when a huge 
volume of traffic is considered, the comparison has real significance. 
For the ready information of the Committee I submit a statement com- 
piled from the regular reports of the class I railways showing this unit 
for the calendar years 1916 to 1945, inclusive : 


Revenue Per Ton-Mile, Class | Railways, for Calendar 
Years Shown 


Year Revenue Year Revenue Year Revenue 
Cents Cents Cents 
ee .719 ee 1.096 ee 984 
TE .728 aaa 1.095 RITE: 945 
ee 862 «REA 1.094 (ee .994 
Se .987 ee 1.088 [aos .983 
SSE: 1.069 i icctsisimnanseh 1.074 re 955 
SSRIS: 1.294 SSR 1.062 aay 942 
Se: 1.194 a 1.056 es .932 
a 1.132 ee 1.009 ae .933 
a 1.132 Ee 989 a .950 
aS 1.114 ET .998 RRS .960 





This shows a strong, steady rise in the price of an average one ton 
for one mile from the entry of the United States into World War I up 
to the end of 1921, and a generally steady decreasing trend from 1922 
to the end of the first year the United States was in World War II, 
to a return for 1943 28 percent below that for 1921, followed by a 
slight rise of 3 percent during the last three years. That rise might be 
accounted for by the general shift during the last two years from a 
lower to a higher type of traffic, incident to the kind of warfare we 
have been waging. The rate level was generally stable during the war 
years, 1940-1945, on a consistently lower basis than during the years 
prior to the outbreak of World War II. 

For the purpose of checking the ton-mile index by a comparison 
which would eliminate variations in length of haul, of the relative pro- 
portions of high- and low-grade traffic, of mileage variations as different 
routes were used, and the effect of land-grant reductions and special 
government rates made under section 22 of the Interstate Commerce 
Act, I have made a special comparative study of 369 carloads which were 
carefully selected to make as representative a sample as was reasonably 
possible. The sample turned out to be a little rich, as had been expected, 
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beaused normal (and usually the shorter) routes were taken, and no 
government deductions were assumed, while these factors affect the Com- 
mission’s general ton-mile revenue figures already quoted. As to each 
carload, a normal weight, taken from the Commission’s records, was 
applied to the going commercial rates on January 1, 1923, June 1, 1943, 
and April 1, 1946. When compared, we have an index similar to the 
‘‘Dow-Jones’’ index, which shows the general trend of carload rates 
available to the public. To summarize the result: the special study 
shows a close correspondence with the general ton-mile trend, 1923 to 
1943 and 1946: As shown by the table already cited, the ton-mile reve- 
nue for all class I roads was, for 1923, 1.116 cents; for 1943, .933 cents, 
a reduction of 16.4 percent, and for 1945, .960 cents, a reduction of 14.0 
percent. For the 369 selected cars, the ton-mile revenue on January 1, 
1923, was 1.292 cents; for April 1, 1943, 1.108 cents, a reduction of 142 
percent, and for April 1, 1945, 1.102 cents, a reduction of 14.7 percent. 
The 369 rates taken as typical have remained very steady from June 1, 
1943, to the present time, showing a very slight reduction in the average 
ton-mile revenue during the 22-month period. 

It will be of significance to note the change in rates during the 
period of 22 years covered by this study. Products of agriculture de- 
creased 19.2 percent, animals and products decreased 14.7 percent, 
products of mines decreased 11 percent, manufactures decreased 15.2 
percent, while products of forests increased 1.3 percent. 

The revenue per car mile decreased from just under 40 cents in 
1923 to just over 34 cents in 1943, and just under 34 cents in 1946. 

If the Stabilization Act is considered, the showing of the general 
ton-mile revenue, fortified by this special study, indicates the ‘‘hold- 
the-line’’ policy has been followed during the war years. And the long- 
time trend of the price of transportation shown is one which it is dif- 
ficult for any industry to equal except the regulated public service 
agencies, especially considering the upward trend of wages and material 
costs during the periods compared. 


Width of the ‘“‘Zone of Reasonableness.”’ 


So much has been said about the so-called ‘‘zone of reasonableness”’ 
that I must examine the subject. I understand that the testimony has 
indicated a general view that within a zone of reasonableness which is 
of extremely wide scope; all carriers subject to the Interstate Commerce 
Act may initiate rates at will, without let or hindrance, without violating 
the law, and that the Commission is wholly impotent to deal with such 
eases. Nothing could be more incorrect. 

The doctrine is a hang-over from the common law, when carriers 
were free to initiate whatever rates they chose, if not unreasonably high. 
But from the beginning of regulation in the United States—and also 
wherever the common law prevails—this privilege has progressively 
been lessened by legislation since the coming of the canals and railways. 
From start to finish the Interstate Commerce Act restricts ‘‘managerial 
discretion’’ and the successive amendments to the Act have continually 
lessened the zone of freedom from the binding force of regulation. 
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It is significant that the early recognition of ‘‘a flexible limit of 
judgment which belongs to the power to make rates’’ was in an opinion 
by Chief Justice White, defining the power of the legislature, not the 
power of the carrier, (Atlantic Coast Line v. North Carolina Corporation 
Commission, 206 U. S. 1, 26), wherein the Court limited the ‘‘flexible 
limit of judgment’’ of the legislature by excluding from the subjects 
it might regulate under the police power rates which ‘‘transcended the 
limits of just classification,’’ which ‘‘amounted to the creation of fav- 
ored class or classes whom the carrier was compelled to serve at a loss, to 
the detriment of other class or classes upon whom the burden of such 
loss would fall.’’ The term was applied to the field within which suppos- 
edly the carrier itself may initiate its own rate policies and still keep 
within the law. 

The original Act to Regulate Commerce, weak as it proved to be, 
very greatly circumscribed the common-law freedom in rate-making ex- 
ercised by the carriers. It introduced some prohibitions and certain 
powerful ‘‘deterrents’’ even before the Commission was given the min- 
imum rate power, Skinner & Eddy Corp. v. United States, 249 U. 8S. 557, 
565-8. Every major amendment to the Act, and the innumerable cumu- 
lating orders of the Commission have progressively narrowed the so-called 
zone of assumed freedom of the carriers in the making of their rates. See 
United States v. Illinois Central R. Co., 263 U. S. 515, 525, per Brandeis, 
J. As to many important rate adjustments there is no such zone at all, 
and if for competitive purposes the carrier depresses a rate so that it 
causes undue preference or otherwise violates any provision of the Inter- 
state Commerce Act, that action is unlawful, may be vitiated by the 
Commission, and may subject the carrier to damages. A carrier electing 
to meet competition must be prepared to show good reason for not 


‘meeting like competition elsewhere. 


The Interstate Commerce Act contains numerous mandates to the 
carriers, others to the Commission, and many which bind both. Thus, in 
the way of prohibition directed to the carriers, every unjust and un- 
reasonable rate is forbidden and declared unlawful. (Section 1 (5)). 
Every common carrier must establish just and reasonable rates, fares, 
charges, and classifications for through routes with other carriers sub- 
ject to Parts I and III. Every common carrier must establish, observe, 
and enforce just and reasonable classifications of property for trans- 
portation, with reference to which rates, tariffs, regulations or practices 
may be made or prescribed. It is not enough under the Act that the 
carrier makes rates and classifications that are within the zone of what 
is ‘‘reasonable’’ as that term was known to the common law; they must 
be ‘‘just’’ as well, or they are prohibited and declared unlawful. The 
common law was satisfied if they were ‘‘reasonable,’’ i. e., not too high. 
But from the earliest days of the Act to Regulate Commerce, the force 
of ‘‘unjust’’ as used in the Act connected by ‘‘and’’ with ‘‘reasonable’’ 
has been recognized. ‘‘The statute, in its requirement of reasonable 
and just rates, has had in view the protection of the public from ex- 
tortion and from unfair discriminations,’’ the Commission said in its 
second annual report, 2 I. C. C. 429. 
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A carrier by railroad may not make any rate at all for the move- 
ment of commodities (other than timber and the manufactured products 
thereof) manufactured, mined, or produced by it, or under its author- 
ity, or which it may own in whole or in part, or in which it may have 
any interest, except commodities necessary for its own common carrier 
use. (Section 1 (8)). In cases of emergency, its choice of traffic, or 
such incidental matters as the amount of demurrage charges, must con- 
form to the summary direction of the Commission. 

By section 2 of the Act a carrier may not charge or receive from 
one person a greater or less compensation than from another person for 
doing a like or contemporaneous service in the transportation of a like 
kind of traffic under substantially similar circumstances and conditions, 
At common law he was free to do so. Nor can the common carrier give 
any undue or unreasonable preference or advantage to any particular 
person, locality, or description of traffic. (Section 3 (1)). The desire 
to secure competitive traffic does not, as a matter of law, justify a vio- 
lation of section 3 of the Act, for both the preferential and prejudiced 
rates may lie within the zone of reasonableness and yet result in undue 
prejudice (American Express Co. v. Caldwell, 244 U. S. 617, 624; United 
States v. Illinois Central R. Co., 263 U. S. 515, 523, et seq.) It has long 
been held that carriers may not create an unduly prejudicial situation 
by meeting competition through rate reductions at one point, and fail- 
ing or refusing to meet it at another, or at one time and not another. 
See Darling & Co. v. Baltimore & Ohio R. Co., 15 I. C. C. 79, 87, and 
numerous later similar decisions of the Commission. At to wheat, cot- 
ton, and all other farm commodities, if a carrier names export rates, it 
must do so on the same principles as are applicable in the case of rates 
on industrial products for export. (Section 3 (la)). 

The carrier must get cash payment for its service before it re- 
linquishes possession, except under regulations prescribed by the Com- 
mission to govern the settlement and to prevent unjust discrimination. 
In the exercise of its power to initiate rates the carrier may not dis- 
criminate as between connecting lines, including common carriers sub- 
ject to Part III of the Act. It must comply with the long-and-short-haul 
provisions of section 4 (1), no matter how strong its desire to compete 
may be, or secure relief by making out a case under that section, and 
obeying the regulations prescribed by the Commission as to permissible 
routes and the amount of the rates at intermediate points. It may not 
have relief for merely potential water competition not actually in exist- 
ence even should the carrier be convinced that if it does not reduce its 
rates to the ports water lines will come in and take the traffic away. The 
earrier by railroad may not establish a rate to or from a more distant 
point that is not in the opinion of the Commission reasonably compen- 
satory for the service performed; it may not increase such rates merely 
because water competition has been eliminated, unless after hearing by 
the Commission it is found that a proposed increase rests upon other 
changed conditions. (Section 4(2)). It may not charge any greater 
compensation as a through rate than the aggregate-of-intermediate rates 
subject to the Act. 
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If a consolidation or merger or acquisition of control under section 
5 is permitted, the affected carriers may be required to maintain 
routes and rate relations theretofore existing. Under section 6 of the 
Act the carrier must publish schedules of its rates in the Minutiae of de- 
tail prescribed by law and by regulations of the Commission; it may 
not change any such rates except after statutory notice and publication, 
without the authority of the Commission; it may not engage in trans- 
portation or make any rates at all unless the schedules are filed and 
published, and it must strictly observe these published rates. It must 
apply any precise proportional rates, or maximum or minimum, or 
maximum and minimum proportional rates prescribed by the Commis- 
sion under the Panama Canal Act; and if a carrier makes through ar- 
rangements by water to a foreign country, it is not free to decline to 
make similar arrangements and rates therefor with other lines when 
required by the Commission. In certain circumstances it must conform 
and maintain its intrastate rates on the basis required by the order of 
the Commission even when both State authorities and the carriers wish 
to apply some other basis. 

It may not publish or collect any rate other than that which may 
be prescribed specifically by the Commission, in a complaint proceeding 
or an order for investigation by the Commission on its own motion, and 
it must conform to the maximum or minimum, or maximum and min- 
imum, prescribed to be charged; and must follow what individual or 
joint classification, regulation, or practice is determined and prescribed 
by the Commission as just, fair, and reasonable to be thereafter followed. 

When the carrier names a rate for carloads of ordinary livestock 
destined to or received at or shipped away from public stockvards, it 
must include all necessary service of unloading and reloading en route, 
and delivery at public stockyards of inbound shipments into suitable 
pens, ete., without extra charge. (Section 15 (5)). 

If a carrier agrees with other carriers on the division of joint rates, 
it does so subject to the power of the Commission to prescribe another 
basis of divisions, even retroactively. The carrier initiating a change 
in a rate, either an increase or reduction, or a change in classification, 
or practice, is not free to make it effective at will, even upon statutory 
notice, for the Commission may suspend it for investigation and require 
its cancellation, on protest, or on its own motion, and the law then places 
the burden upon the carrier to show that the proposed rate, whether an 
increase or reduction, is just and reasonable. 

The carrier may not pay or allow to the owner of property trans- 
ported any compensation it considers fair for a service or instrumen- 
tality furnished by the shipper, but may make an allowance only after 
the Commission has fixed the maximum allowance. In agreeing with a 
shipper as to the terms on which the shipment shall move, the statute 
and terms of the bill of lading prescribed by the Commission must be 
followed. The carrier may not publish a released rate, dependent upon 
the value of the goods, except with the permission of the Commission. 
If in the initiation of any rate or charge the carrier’s judgment as to 
what is just and reasonable, or as to what is a non-discriminatory or 
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non-preferential practice proves to be wrong when tested in subsequent 
proceedings before the Commission, it is liable for the full amount of 
the damages suffered, including interest. If the carrier wishes to re- 
duce a rate in case of calamitous visitation, in order to avoid the pos- 
sibility of responding in damages to other shippers not so favored who 
may afterwards claim undue preference, it must secure authorization by 
the Commission, defining the class of persons, the section of country, 
and the period during which such reduced rate shall remain in effect. 

For convenience, I have indicated certain of the major features of 
Part I of the Interstate Commerce Act, as that is what has been prin- 
cipally considered during these hearings. In essence these provisions are 
repeated in the other three parts of the Act, with minor variances which 
in practical effect are taken care of by the preference and prejudice 
sections of those parts of the Act. 

The carrier, desiring to modify its rates, finds itself bound by all 
those statutory restrictions. I have mentioned among them the orders 
of the Commission. These are almost myriad ; they may cover the classi- 
fication of a single article, or they may prescribe an entire adjustment 
upon a particular commodity, or a set of class rates for one of the great 
territories, or, as in the recent Docket No. 28300, may prescribe a pre- 
cise class rate to be charged over the whole of the United States east of 
the Rocky Mountains. Since early in 1920 orders of the Commission 
may run until suspended or until set aside, and they are customarily 
made indefinite in time. The orders of the Commission thus cumulate as 
the rate structure is constantly under review. But even expired orders 
or mere findings of the Commission, such as those in the lumber list, 
Docket No. 8181, must be taken into account. ‘For a rate-maker to 
ignore them, even if technically no longer effective, virtually invites 
suspension of a proposed change. Thus, the whole class rate structure 
of the country has been built up principally by the formal orders of the 
Commission, still largely in effect, with subsequent modifications from 
time to time by the Commission itself. In the long series of investi- 
gations required by the Hoch-Smith Resolution, rate relations were pre- 
scribed on the major commodities of the nation, except coal; and the 
coal rates of the country have been repeatedly before the Commission 
and are held in delicately balanced adjustments. 

Not alone is the carrier in the initiation of its own rates closely 
bound, but many of these statutory directions are equally binding upon 
the Commission. The rule of rate-making in section 15a of the Act; the 
declaration of national transportation policy; the Hoch-Smith Resolu- 
tion announcing ‘‘the true rule of rate-making’’; and the provision in 
the Transportation Act of 1940, section 5 (b), all are directed to the 
Commission. The carrier also must respect these directions in making 
its rates. Policies of the Commission, such as its rejection of the added 
traffic theory, and the restrictions it imposes upon grants of fourth- 
section relief, as embraced in the Transcontinental Cases of 1922, 74 
I. C. C. 48, are so well known that they must be treated by the ecar- 
rier rate-maker as having the force of a law directed to him. Stability 
in rate structures, with only such variations as compelling circumstances 
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require, and such uniformity as is fairly possible of attainment, even 
between competing carriers, have been criteria stated by the Congress 
and relied upon by the shipping public, and administered by the Com- 
mission throughout its history. The Commission does not have a mere 
transitory authority to establish in the first instance a general rate 
structure calculated to produce a fair return, but has 


a continuing authority to see that such a rate structure shall not 
be undermined and its purpose thwarted by new rates, either 
increases or reductions, proposed by particular carriers for the pur- 
pose of augmenting the traffic on certain carrier lines, or on certain 
descriptions of traffic, or for the immediate and special benefit of 
particular persons, companies, firms, corporations, localities, or 
particular descriptions of traffic, in disregard of the more general 
and seemingly inevitable consequences of such rates newly proposed. 
To upset or seriously to menace a general structure lawfully estab- 
lished suffices to make proposed rates calculated to effect such a dis- 
ruption unreasonable and unlawful. 


(Trunk-Line and Ex-Lake Iron Ore Rates, 69 I. C. C. 589, 611). 

Practically, with respect to all the important commodities, and re- 
cently as to class rates, the adjustment has been made so precise that 
in practice there remains little, often no room for the flexible operation 
of judgment on the part of the carrier rate-maker. He must conform 
to what the Commission has found; if he wants to use a different basis, 
he must obtain the Commission’s approval. And in a vast proportion 
of the remainder of the rate structure changes, upward or downward, 
are initiated only after securing the approval of the Commission. Prac- 
tically, the floor and ceiling, because of the operation of the Interstate 
Commerce Act, have come very close together. 

So much for the effect of the Interstate Commerce Act and its ad- 
ministration upon the so-called zone of reasonableness. From the stand- 
point of economic theory, which the Commission has translated into 
practicality in its decisions as to minimum rates, fourth-section relief, 
ete..—the question which confronts the carrier rate-maker is one of dis- 
tribution of joint costs. Volumes have been written on the economics of 
overhead costs. There is no mathematical or uniform formula which de- 
fines the zone within which the rate-maker is free to act. It must vary 
with the commodity, with the volume of traffic of the particular shipper, 
and the nature and volume of his competitor’s business, and from time 
to time. Great Britain undertook to formularize the zone for free action 
in its sweeping rate adjustment of 1928, but it soon broke down. Where 
the play of competition has brought all the competitors to approximately 
the same level, and where traffic is already dense, a very slight change 
in the rates of one carrier might prove to be hazardous to the welfare of 
all, and impair their collective and individual ability to conform to the 
demands of the national transportation policy. On the other hand, 
where traffic is sparse and competition is keen, reductions of wider char- 
acter may safely be made for the purpose of developing added business. 
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There is no universal rule. In the recklessness of unbridled competition 
there is the potentiality of disaster. 


Threats as to Routing Deterring Right of Independent 
Action by a Carrier 


It has been said during the hearings that the reserved right of in- 
dependent action by an aggressive competing railroad is not likely to 
be exercised because it will be deterred by threatened reprisals, and the 
threatened diversion of unrouted traffic away from it by its connections 
has been mentioned. We think this overlooks the governing provisions of 
the Interstate Commerce Act and the remedies given to carriers dam- 
aged by unlawful discrimination between connecting carriers in respect 
of unrouted traffic. 

Section 15 (8) of the Act gives the shipper by railroad the right to 
designate the routing of his shipment, subject to such reasonable excep- 
tions and regulations as the Interstate Commerce Commission shall 
from time to time prescribe. This was in derogation of the common law, 
which saved that privilege to the carrier in possession of the traffic. 
When routing is designated in writing it becomes the duty of the initial 
carrier by railroad to route the property and issue a through bill of 
lading therefor as so directed, and to transport the property over its 
line and deliver the same to a connecting line according to such through 
route, etc., according to the routing instructions in the bill of lading. The 
Act provides that the shipper shall in all instances have the right to de- 
termine, where competing lines of railroad constitute portions of a 
through line or route, over which of said competing lines so constituting 
a portion of the through line or route his freight shall be transported. 
If a carrier, contrary to routing instructions (unless in compliance 
with the Commission’s order) diverts the shipment to another route, 
the carrier which has been designated and is thereby deprived of the 
shipment may recover judgment against the carrier responsible for the 
misrouting for the total amount of the rate or charge which it would 
have received had it participated in the haul of the property, together 
with a reasonable attorney’s fee. 

Intermediate and terminating carriers, as well as carriers at points 
of origin, have been active in the solicitation of the routing of traffic by 
the shippers. Perhaps they have been unduly zealous at times. The 
amount of unrouted traffic, we think, is smaller than might be inferred 
from this record. 

With respect to such unrouted traffic as there is, by Section 3 (4), 
of the Interstate Commerce Act, carriers are forbidden to ‘‘unduly pre- 
judice any connecting line in the distribution of traffic that is not 
specifically routed by the shipper.’’ And the term ‘‘connecting line”’ 
includes common carriers by water subject to Part III as well as carriers 
under Part I. The remedies provided for violations of the Act, it seems, 
should apply to section 3 (4), as well as to the remainder of that section. 
There is no provision in the Act of a similar character relating to motor 
carriers. 
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The public interest is concerned with the distribution of unrouted 
shipments, and the Act provides, section 15 (10) : 


With respect to traffic not routed by the shipper, the Commis- 
sion may, whenever the public interest and a fair distribution of 
the traffic require, direct the route which such traffic shall take after 
it arrives at the terminus of one carrier or at a junction point with 
another carrier, and is to be there delivered to another carrier. 


The Act provides that in emergencies, when the Commission is of 
opinion that any carrier by railroad is for any reason unable to trans- 
port the traffic offered it so as properly to serve the public, the Com- 
mission may, with or without hearing, make such just and reasonable 
directions with respect to the routing of the traffic of such carrier and 
its distribution over other lines of roads, as in its opinion will best 
promote the service in the interest of the public and the commerce of 
the people. 

Congress has been most solicitous (a) in requiring the shipper’s 
predilections and wishes to be followed as to the routing of his shipment 
by one or another competing route; (b) and in affording a railroad 
earrier which is discriminated against by its connections with adequate 
remedies, either money damages, or a cease and desist order. If a ear- 
rier by railroad is too spineless to exercise the rights Congress has 
given it, little can be done for it. 

It is of interest that during great emergencies such as the federal 
control period during the first World War, the service crisis of 1920 
and 1922, and during the present war, about the first service order which 
has been entered by the Director General, the Commission, or the Direc- 
tor of the Office of Defense Transportation, has required the railroads 
to disregard routing instructions to the extent necessary that they may 
comply with the mandate to move routed and unrouted traffic by the 
most direct, economical, and available route, which may at times be a 
very circuitous one. 


Application of Section 15 of Shipping Act of 1916 
to Domestic Water Carriers 


The Committee may have gained the impression that Section 15 of 
the Shipping Act of 1916, which provided for the filing with the Com- 
mission administering that Act, of rate agreements of water carriers, and 
upon approval thereof, for exception from the Sherman Act, related only 
to agreements as to foreign commerce. This impression, if conveyed, is 
incorrect. Many agreements between domestic carriers by water subject 
to that Act and to the Intercoastal Shipping Act of 1933 were approved 
by the United States Maritime Commission prior to the passage of the 
Transportation Act of 1940, which repealed the provisions of the two 
Shipping Acts as to the domestic carriers, jurisdiction over which was 
transferred to the Interstate Commerce Commission. Specifically, sec- 
tion 320 (a) of Part III of the Interstate Commerce Act repealed the 
two Shipping Acts mentioned as far as they provided for the regula- 
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tion of or making of agreements relating to transportation by water 
subject to Part III of the Interstate Commerce Act. But section 322 
specifically continued in force and effect all contracts, ete., filed under 
the repealed provisions of the two Shipping Acts, subject to a provision 
that the Interstate Commerce Commission might modify, set aside, or 
rescind any such contract or agreement to the extent that it finds the 
same to be in violation of any provision of Part III or inconsistent with 
the national transportation policy. No new agreements are authorized, 

The Maritime Commission transferred to the Interstate Commerce 
Commission 1,046 agreements to which water carriers subject to Part III 
were parties. Of this number 439 remain in effect; ,390 are trans- 
shipping agreements, governing rates and divisions between coastwise or 
intercoastal and foreign carriers; 41 are agreements between carriers 
operating in the coastwise and intercoastal trade; and. 8 are conference 
or bureau procedure agreements of domestic carriers. 


Conclusion 


When Mr. Eastman was before this Committee three years ago, he 
was of the opinion that the immediate need for legislation on the subject 
was not great, because Certificate No. 44 and the regulations prescribed 
by the Commission would take care of the matter adequately for the 
time being. He did feel, however, that it was desirable the status of these 
carrier rate organizations under the Sherman Act be clarified by legis- 
lation sooner or later, and that as the matter was then before the Com- 
mittee, in his words ‘‘it might as well be now.’’ 

There is more imperative need for clarification now than when Mr. 
Eastman testified three years ago. As already stated, the life of Certif- 
icate No. 44 and the regulations of the Commission which accompany it 
will expire at the end of this month. The uncertainty as to what will 
then occur has not been resolved by the testimony produced here at great 
length, and the lapse of time has increased the uncertainty to the point 
where its continuance will be a menace to commerce. 

We agree with Mr. Eastman that these rate organizations have not 
been free from abuses, and that these abuses should be corrected, ‘‘and 
the association should then be permitted to function as aids to com- 
merce without the recurrent threat of prosecutions.’’ If the bill before 
Congress can become the instrument for correction of abuses and legal- 
izing beyond doubt the proper functioning of these necessary associa- 
tions, the time and effort consumed in these hearings will be well spent. 
We adopt the succinct expression of Mr. Eastman when before this 
Committee in 1943: 


In other words, I am wholly convinced that if the carriers of 
the country are to respond to the duties and obligations imposed 
upon them by the Interstate Commerce Act, and if the rate struc- 
ture is to be reasonable, free from unjust discrimination or undue 
preference and prejudice, as simple and consistent as may be, rea- 
sonably stable, and sufficient for the financial needs of private own- 
ership and operation, the carriers must be in a position to consult, 
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confer and deal collectively with many phases of the matter, and 
that while the ultimate right of individual action should be scrup- 
ulously preserved, it is desirable that such action should not be 
taken without prior notice to fellow carriers and shippers and an 
opportunity for them to express their views. 


The power of the federal government to regulate commerce between 
the states is lodged in Congress, not in the judiciary. As an agency of 
Congress, charged with grave responsibilities in the carrying out of the 
legislatively announced national transportation policy, under its duty 
to make recommendations as to legislation, the Commission recommends 
that the bill pass with the amendments it has suggested, and any other 
amendment that the hearings may have clearly indicated should be made 
in order to better effectuate its broad purpose. 











Address of George M. Barnard Before Adminis- 
trative Law Section of D. C. Bar Association* 


I am indeed happy to be here and to have this opportunity to speak 
to the members of the District of Columbia Bar. I practiced law for 
more than 40 years before I came to the Interstate Commerce Commis- 
sion and I know something, therefore, of the responsibilities of the prae- 
ticing lawyer. I have always taken great pride in our profession and 
the high standing it enjoys. Entrusted to the bar are the people’s 
closest, most intimate, and dearest concern. There is no profession 
where integrity is more greatly needed or where it reaches a higher point 
than in the legal profession. And so it gives me pleasure to meet with 
my own and to break bread with those who are carrying on the fine 
traditions of a great profession. 

You have asked me to speak to you on administrative law and be- 
cause of the fact that I have the honor to be Chairman of the Interstate 
Commerce Commission, it would seem fitting that I address myself to 
this subject for the reason, if for no other, that the Interstate Commerce 
Commission is the oldest of all the regulatory commissions. It came into 
existence by an act of Congress in February, 1887, and has functioned 
down through the years in such a fashion as to give it high standing 
with the people of this nation. I am very proud of my membership on 
this body. I am proud of its traditions, proud of its accomplishments, 
proud of the contribution it has made to the country in its regulation of 
transportation. I am proud of the men who have preceded me and as 
well those with whom I am presently associated, proud of their ability, 
deeply proud of their integrity, deeply proud of the integrity of all of 
the 55 men who have served as Interstate Commerce Commissioners 
since 1887, and as far as I have been able to ascertain the record for 
integrity is spotless. The finger of suspicion has never been leveled at 
one single man who has ever been a member of this great Commission. 

Our government had its beginning in the adoption of the Constitu- 
tion. There were 55 men in the Constitutional Convention. Some were 
of great distinction, others plain and in some instances obscure but all 
were men of credit and standing and because of their different back- 
grounds and experiences and their varying talents were almost ideally 
balanced for the great task which lay before them. They gave us the 
Constitution which is the greatest charter of human rights that has ever 
emanated from the mind of man. They divided the responsibility of the 
management of the people’s government into three branches, the legis- 
lative, the executive, and the judicial departments; the legislative de- 
partment to draft and enact the laws to govern us, the executive to see 
that the laws were kept, and, the judicial on guard as the last bulwark 
of our protection to see to it that those laws were kept within the ambit 
of the Constitution. 





* Delivered April 2, 1946. Mr. Barnard is Chairman of the Interstate Com- 
merce Commission for the year 1946 
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We functioned as a people under this tripartite system for a great 
many years without introduction of what we know now as administra- 
tive agencies. However, it may be noticed that the principle of legis- 
lative delegation of authority to subordinate officials or agencies was to 
some extent present in the early days of our country’s history and we 
find that in the very first session of Congress in 1789, there were several 
statutes passed which delegated important administrative functions re- 
lating to matters having to do with customs duties and pensions. 

The Interstate Commerce Commission was the first independent 
permanent administrative agency that was not strictly a part of the 
executive branch of the government. Our commission reports to Con- 
gress. It is interesting also in looking at the history of the different ad- 
ministrative agencies to note that for a quarter of a century after the 
Interstate Commerce Commission was established, Congress did not es- 
tablish one other single regulatory body. Then in 1913, it set up the 
Federal Reserve Board which, like the Interstate Commerce Commission, 
was independent of the executive branch. In the following year, 1914, 
upon the recommendation of President Wilson, Congress established the 
Federal Trade Commission over very bitter opposition. Opponents of 
this legislation declared that the powers proposed to be granted to the 
Commission were monarchial and had no place in our democratic system, 
that the bill would constitute class legislation, and that that system es- 
tablished by the Constitution which divided our government into three 
branches would be practically abolished. Time and experience in the 
operation of this as well as other administrative agencies have proven 
that the prophecies of those Cassandras of catastrophe were false. 

It might be well at this time to list these agencies chronologically : 
Interstate Commerce Commission, Federal Reserve Board, Federal Trade 
Commission, United States Tariff Commission, Federal Power Commis- 
sion, Secretary of Agriculture, National Mediation Board, National 
Labor Relations Board, Securities and Exchange Commission, Federal 
Communications Commission, Social Security Board, Railroad Retire- 
ment Board, Maritime Commission, Civil Aeronautics Authority, Wage 
and Hour Division, and many others. 

The administrative agency movement in the United States in its 
beginning was tied up with railroad supervision and control. The 
American people in developing the country were of course very en- 
thusiastic about railroad transportation and not only gave to its develop- 
ment every sort of encouragement, but granted and conceded to the rail- 
roads very valuable rights. It developed that the people instead of 
being rewarded for their most generous treatment of the railroads were 
to be disappointed in their treatment of the people. They were not 
only unresponsive to the reasonable demands of the people, but were 
haughty and guilty of all sorts of discriminations. The shipper with 
the large volume of traffic was the pet of the railroads and the man who 
was trying to establish a little business got no consideration and so it 
happened, and it happened first in the different states, that the state 
legislatures. taking notice of the situation, being of course moved by the 
grievances of those affected, passed corrective legislation. In the body 
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of this legislation they prescribed rates and so we had first regulation by 
statutory enactment. It was soon demonstrated that because of the fact 
that these legislative bodies met at widely separated intervals and only for 
a short time, rates couldn’t be handled by legislation. The next step was 
regulation by judicial decision. That also proved to be an unsatisfactory 
method of regulation due to the inability of the courts to act with that 
expedition which the necessities of the situation demanded. So the 
choice of administrative machinery was a response to practical needs. 
Limitations which surrounded executive action and because regulation 
by legislation and judicial determination had been found to be unwieldy 
and unsatisfactory, the inability of legislatures to make careful and de- 
tailed studies necessary to meet the new and complex problems which 
were presented in all the different fields of American activity, the ad- 
vantages of continuity of attention and clearly fixed responsibility which 
was offered by the administrative process, the need for agencies s0 
specially organized as to be adequate to the disposal of great volumes of 
business, all, all these alone or together, led in the course of 150 years 
to legislative choice of administrative methods to effectuate policies in 
the public interest. 

I think it is beyond controversy that these administrative agencies 
have operated successfully, in the public interest, and with our ever en- 
larging activities, and the ever increasing complexity thereof, these agen- 
cies have been indispensable, and it is my view that we could not have 
carried on our affairs without them. They have cured great abuses and 
have served as a great protectorate to the people and the people’s in- 
terests, and because in most instances they are permanent in character 
and the work that they do highly specialized, they occupy a field and 
perform a service which could not by any other form of regulation 
be accomplished. The men who compose the membership of these various 
agencies have shown themselves to be fine public servants and have sought 
in their deliberations and in their determinations to keep ever before 
them that in our country under our system the public interest is the para- 
mount concern and that interest must be zealously guarded, and where 
private interest conflicts with public interest, the private interest must 
be submerged because as Lincoln said, ours is ‘‘a government of the 
people, by the people, and for the people’’ and so long as these great 
agencies continue to function with that ever before them, this method 
of regulation will continue to render for all of the people a valuable and 
a distinguished service. 























Charles D. Drayton Addresses Philadelphia 
Chapter, on May 15 1946* 


It is a task quite beyond my humble abilities to say anything which 
may prove instructive to a group of distinguished transportation ex- 
perts such as I was warned would constitute my audience here tonight. 

However, it is gratifying to have Dr. Wilson’s approval of my de- 
but as an author, especially because of his association in O. D. T. with 
one of the finest men and greatest public servants I have ever been 
privileged to know—the much lamented Joseph B. Eastman. If all 
public officials were actuated by the same patriotism and utter devo- 
tion to duty as was Commissioner Eastman, our ills would be less and 
our blessings greater. 

Does it not seem strange to you that the department of the Gov- 
ernment charged with the impartial enforcement of the laws, and whose 
very title spells justice, should have placed itself in opposition to such 
aman in a field to which he devoted his life with unflagging zeal and 
in which he was universally recognized as the outstanding authority? 
During practically the entire period of World War II that opposition 
was carried on with such virulence and mendaciousness as to cause this 
most patient man to brand some of the utterances of spokesmen for 
the Department of Justice as not coming ‘‘within measurable distance 
of the facts.’’ 

But you may reasonably say that the opinion of one man, even 
a Joseph Eastman, is not sufficient to prove that a great department of 
the government has been and is pursuing a mistaken and dangerous 
policy. However, when that policy involves an attack on the good faith 
and integrity, not only of Mr. Eastman, but also of the Interstate Com- 
merce Commission, the War and Navy Departments, the Chairman of the 
War Production Board, and various other officials and departments who 
ventured to disagree with the Attorney General and his staff, then it 
would seem high time at least to take an inventory and seek to find out 
the truth. 

In attacking rate conferences in the Georgia case, and in the Lin- 
coln ease, which it instituted against the Western railroads and the 
Association of American Railroads, the Department of Justice comes 
into collision with the practice of railroading since its inception in 
this country and with the system of regulation as applied by the Inter- 
state Commerce Commission since its establishment in 1887. 

It is certain that if rate conferences should be barred under a 
highly technical interpretation of the Sherman Anti-Trust Act, chaos 





* Mr. Drayton is author of “Transportation Under Two Masters,” a book which 
has aroused much interest because of its clearcut and authoritative treatment of 
the question whether transportation regulation should be under an agency such as 
the Interstate Commerce Commission or should be through the Department of 
Justice under the Antitrust laws. 
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would result. This was the testimony of Mr. Eastman and of every rail- 
road man and shipper who appeared at the very extended hearings on 
S. 942. The same sort of testimony has been given by shippers and by 
Commissioner Aitchison for the Interstate Commerce Commission at 
the hearings on the Bulwinkle Bill, recently passed by an overwhelming 
majority in the House and now pending before the Senate. 

The Interstate Commerce Commission has said on numerous oceas- 
ions that it would be impossible for carriers to fulfill the general re- 
quirements of the regulatory statute which it administers without the 
right to organize in some form for the purpose of obtaining information 
and applying that information as occasion requires. Thus, in its Annual 
Report for 1898, the Commission said : 


‘‘* * * To one familiar with actual conditions it seems prac- 
tically out of the question to establish rates that are relatively 
just without conference and agreement. * * * Certainly it ought 
not to be unlawful for carriers to confer and agree for the purpose 
of doing what the law enjoins.’’ 


In his testimony at the hearings on S. 942, Commissioner Eastman 
epitomized the whole argument concerning the necessity for rate con- 
ferences when he said: 


‘‘TIt must be evident to any reasonable man that the carriers 
eannot respond to all the duties imposed by law, if each individual 
earrier acts in a vacuum. It is a situation, under all the conditions, 
which plainly calls for consultation, conference and organization 
and for many acts of a joint or cooperative character; and this 
seems, in effect, although some of the testimony might suggest other- 
wise, to be admitted by the Department of Justice. For my own 
part, I have no doubt whatever that organizations of the carriers. 
such as have been described by the witnesses who have preceded me, 
in general serve a very useful purpose and are desirable in the 
public interest. They save much trouble for the shippers, as I 
believe the shippers will tell you. * * *’’ 


Not only has the Department of Justice placed itself in opposition 
to the Director of O. D. T. and other Departments of the Government 
directly charged with responsibility for the war effort, but also in op- 
position to the whole concept of regulation as evidenced by the original 
Act of 1887 and a series of carefully considered enactments passed 
from time to time by various Congresses without regard to politics, cul- 
minating in the Transportation Act of 1940, applying to all transporta- 
tion agencies and providing what is generally regarded as a completely 
integrated system of regulation for this most important industry— 
most important because every other industry is dependent upon trans- 
portation. 

And what does the Department of Justice offer as a substitute for 
regulation under the Interstate Commerce Law? Why, rigid applica- 
tion of the Sherman Anti-Trust Act with resultant diversity of decision 
in the various courts to which recourse must be had under its concept; 
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and practical annulment of the Interstate Commerce Law in its purpose 
to secure to the public non-discriminatory rates. On this point Presi- 
dent Theodore Roosevelt in his message to Congress as long ago as 
December 3, 1907 said: 


‘¢# * * Moreover, to attempt to control these corporations by 
lawsuits means to impose upon both the Department of Justice 
and the courts an impossible burden; it is not feasible to carry on 
more than a limited number of such suits. Such a law to be really 
effective must of course be administered by an executive body, and 
not merely by means of law suits. * * *’’ 


And, in his message of December 1908, President Theodore Roose- 
velt said : 


‘‘The railways of the country should be put completely under 
the Interstate Commerce Commission and removed from the domain 
of the antitrust law.’’ 


It is hardly necessary to argue to an audience of this sort that a 
strong presumption arises against an intention on the part of Congress to 
include railroads within the purview of the Sherman Anti-Trust Act. 
The title of that Act itself would suggest that it was intended to apply 
to ‘‘trusts’’ in the ordinary meaning of that term, signifying big in- 
dustrial combines which seek to monopolize to the detriment of the 
public interest. The railroads have often been referred to in court 
decisions as natural monopolies performing a public function and for 
that very reason were held to be proper subjects of regulation when the 
original Act to Regulate Commerce was passed in 1887. 

The argument is further supported by the fact that only three years 
prior to the passage of the Sherman Act in 1890 Congress passed the 
Act to regulate commerce applying specifically to railroads. That in 
itself would raise a presumption that the Sherman Act, applying in 
general terms to ‘‘trusts,’’ was not intended to cover a subject already 
dealt with specifically in legislation passed so short a time previously. 

Moreover, the earlier Act contemplated fair and impartial regula- 
tion, not extirpation. It was not ‘‘anti’’ anything. But the Sherman 
Act was very much “‘ Anti-trust.’’ It signified that they were not to be 
merely regulated but driven out of existence. 

However, we are not left to vague suppositions and doubtful as- 
sumptions concerning the intention of Congress to omit railroads from 
the application of the Anti-Trust Act. The legislative history of that 
Act makes this clear beyond ecavil. 

The real purpose of the Anti-Trust Act was to preserve competition 
in a field not then subject to any sort of regulation, and wherein the 
only restraint upon the fixing of unreasonable prices was competition. 
Moreover, the businesses occupying that field were then considered so 
diverse and heterogeneous as to make orderly regulation impracticable. 

On the other hand, the Act to Regulate Commeree, directed especially 
to railroads, contemplated regulation, not through diverse and pos- 
sibly inconsistent orders of the various Federal Courts in different parts 
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of the country, naturally responding to varying, perhaps local infiu- 
ences, but regulation through an administrative tribunal continuously 
in session and capable of applying from day to day its accumulated ex- 
perience and expert knowledge to the complex questions necessarily 
arising in the regulation of railroad rates and services. 

Under the Sherman Act no such continuous and orderly regulation 
was possible or contemplated; no administrative body was appointed— 
I repeat, the object was not regulation but extirpation of ‘‘trusts’”’ 
capable of suppressing competition. The Act contemplated that the nat- 
ural forces of competition should be permitted to protect the public. 
It was assumed that economic progress would be promoted under the 
theory of the survival of the fittest. If one competitor suffered extine- 
tion in this battle royal it was assumed that such incidental loss would 
not have widespread effect and the general public interest was of para- 
mount importance. Latterly, we have come to realize even as to indus- 
try generally that cheapness through waste is dear at any price. Waste- 
ful competition represents social losses of the most serious character. 

Certainly today the theory of cut-throat competition and survival 
of the fittest has no proper application in the field of transportation. 
The nation is too dependent on practically every transportation agency, 
especially in times of national peril. The concept of coordination and 
cooperation has been slow to emerge in explicit statutory enactments 
but it must be regarded as implicit in all regulatory legislation since 
1906. Certainly, more recent legislation dealing with transportation 
has explicitly provided as one of its chief objectives ‘‘to foster and 
preserve,’’ and such expressions, in the 1920 Act, found even fuller ex- 
pression in the National Transportation Policy made a part of the 
Transportation Act, 1940, with which you are familiar and which ex- 
pressly condemns ‘‘unfair or destructive competitive practices.’’ 

Now, what about the legislative history of the Sherman Act? I 
will not bore you with the details set forth in that magnum opus, 
‘‘Transportation Under Two Masters,’’ to demonstrate that Congress 
did not intend to supersede the Act to regulate commerce passed in 
1887 by the Sherman Anti-Trust Act passed in 1890. Briefly, the House 
proposed an amendment to the Bill as it passed the Senate which would 
have inserted a section outlawing every contract or agreement ‘‘to 
prevent competition in the transportation of persons or property from 
one State or Territory to another.’’ The Senate adopted a motion to 
amend this House amendment by inserting language which would have 
outlawed such contracts or agreements only when they had the effect 
of raising transportation rates ‘‘above what is just and reasonable.’’ On 
June 11, 1890, the House managers agreed that the House should recede 
from its disagreement to the amendment of the Senate. This would have 
left the power of defining ‘‘just and reasonable’ rates where it was 
thought to have been vested under the Act to Regulate Commerce adopted 
three years earlier, that is, in the Interstate Commerce Commission. It 


seems certain that this was the intention of the Senate in proposing its 
amendment. 
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The proposed House amendment had given rise to a protracted de- 
bate in the course of which the aims and purposes of the Act to Regu- 
late Commerce, as well as of the Sherman Act, were fully explored. 
Thus, Mr. Mason of Illinois asserted : 


‘‘There is no more need of including a clause here in regard 
to the Interstate Commerce law than there is of inserting a clause 
in regard to the Ten Commandments. Interstate commerce is con- 
trolled by the Interstate commerce statute. * * *’’ 


Mr. Mason, therefore, proposed that the matter be sent back to the 
Conference Committee so that they might ‘‘take out everything affecting 
subjects which we have undertaken to cover by other laws passed by 
previous Congresses. ’”’ 

Mr. Stewart, of Vermont, one of the managers on the part of the 
House, insisted that the House amendment seeking to apply the anti- 
trust law to transportation matters ‘‘is not at all germane to the original 
bill’? and stated that the only object of the anti-trust bill ‘‘was the 
control of trusts, so called.’’ 

As a result of all this, on June 18, 1890, a conference report was 
submitted in which both Houses receded from their prespective amend- 
ments, thus leaving the original Bill as it passed the Senate intact. 
And that original Senate Bill is the precise form in which the Sherman 
Act appears on the statute books today. 

In view of this legislative history of the Sherman Act of 1890, which 
demonstrates that that Act was not intended by Congress to have any 
application to railroads, it will be illuminating to examine into the con- 
ditions which caused the Supreme Court in two cases, decided in 1897 
and 1898, by a bare majority in each instance, to adopt a construction 
of the Sherman Act which partially superseded the Act to regulate com- 
merce and, if adhered to, substitutes helter-skelter, hit-or-miss, competi- 
tion for regulation. 

In advance of any such study it might logically be assumed that 
since the subjects as well as the objectives of the two statutes differed, 
they were in fact incompatible, and that, therefore, no accommodation 
could be had in their application to one and the same subject. The 
object of the earlier act having been to ‘‘regulate’’ commerce—the sub- 
ject of such regulation being the railroads—and of the later act to 
extirpate ‘‘trusts,’’ as indicated by its familiar and commonly used 
title—‘‘Sherman Anti-Trust Act’’—the only justification possible for 
a construction of the latter to embrace railroads, perforce, must be 
found in a failure of the purposes sought to be attained by Congress 
through the medium of the Act to Regulate Commerce. And this was 
shown to be precisely the situation. Had it been otherwise, the ma- 
jority decisions in the two cases presently to be discussed must be con- 
sidered usurpations of legislative power by the Court. 

The first of these cases was known as the Trans-Missouri Case, 
decided in 1897 by a 5-4 vote, as was also the Joint Traffic Association 
Case decided in 1898. In both cases the argument was strongly pressed 
upon the Court by Government counsel that the Act to Regulate Com- 
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merce was innocuous and abortive—that it gave the Commission no 
power to prescribe even maximum rates or to correct unjust discrim- 
inations. The Court, in effect, adopted the construction of that Act 
given it by Judge Jackson (later an Associate Justice of the United 
States Supreme Court), speaking for the Circuit Court, District of 
Kentucky, January 7, 1889, holding that the Interstate Commerce 
Commission ‘‘is vested with only administrative powers of supervision 
and investigation,’’ that it was ‘‘charged with the duty of investigating 
and reporting upon complaints, and the facts found or reported by it 
are only given the force and weight of prima facie evidence in all such 
judicial proceedings as may thereafter be required or had for the en- 
forcement of its recommendation or order.’’ In other words, Judge 
Jackson held, to use his own language, that ‘‘the functions of the Com- 
mission are those of referees or special commissioners, appointed to make 
preliminary investigation of and report upon matters for subsequent 
judicial examination and determination.’’ 

Justice Brewer cited Judge Jackson’s decision with approval when 
delivering the opinion of the Circuit Court of Appeals in Chicago and 
N. W. Ry. Co. v. Osborne, 52 Fed 914, and subsequently the same 
view was expressed by the Supreme Court in Interstate Commerce Com- 
mission v. C. N. O. and T. P. R. R., 167 U. S. 479, and in Interstate 
Commerce Commission v. Alabama Midland Ry., 168 U. S. 144. 

I remember when the 1906 amendments, known as the Hepburn 
Act, were passed to give the Interstate Commerce Commission some 
semblance of real power to regulate rates, many in the railroad world 
felt that even so much power vested in a governmental quasi-judicial, 
quasi-legislative tribunal, meant the practical end of initiative and 
managerial functions in the hands of railroad management. Little did 
the railroads realize then how far ultimately regulation would go, 
subsequently extended as it has been to regulation not only of rates, with 
the power to prescribe maximum, minimum and absolute rates, and the 
power of suspension; also to regulate the issuance of securities, certi- 
ficates of conveyance and necessity, to approve or disapprove the aban- 
donment of unprofitable lines, and the many other matters committed 
to the Interstate Commerce Commission—in other words, ‘‘to foster and 
preserve in full vigor both rail and water transportation,’’ to use the 
language of the Transportation Act of 1920, and, in the language of the 
Transportation Act of 1940, ‘‘to provide for fair and impartial regu- 
lation * * *, and foster sound economic conditions in transportation and 
among the several carriers; * * * without unjust discriminations, undue 
preferences or advantages, or unfair or destructive competitive prac- 
tices; * * * all to the end of developing, coordinating, and preserving 
a national transportation system by water, highway, and rail, as well 
as other means, adequate to meet the needs of the commerce of the 
United States, of the Postal Service, and of the national defense.’’ 

Now, what the Department of Justice seeks or what it will accom- 
plish in a series of suits under the Sherman Act to force the abandon- 
ment of rate conferences is clearly in opposition to the whole theory 
of regulation provided under the Interstate Commerce Act. 
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The Supreme Court has said that the purpose of Congress was to 
provide ‘‘a completely integrated interstate regulatory system’’ which, 
necessarily and inevitably ‘‘was designed to eliminate destructive com- 
petition.’’* 

In another case the Supreme Court has said that Congress has 
‘abandoned the principle of free competition * * * in the case of rail- 
roads.** 

Having provided ‘‘a completely integrated regulatory interstate 
system,’’ as the Supreme Court has declared, and having in the declara- 
tion of the National Transportation Policy placed upon the Commission 
the duty to foster and preserve the transportation agencies of the coun- 
try, can it be reasonably supposed that Congress intended that the 
Sherman Anti-Trust Act should be used as an instrument to destroy 
regulation and the carriers as well? 





*U. S.v. P. R. R. Co. 323 U. S. 612. 
y | | Communications Commission v. Sanders Bros. Radio Station, 309 








Commission Loses One of Its Stalwarts 
By R. GRANVILLE Curry, Editor-in-Chief 


While the members of the Interstate Commerce Commission are 
usually thought of when this governmental agency is mentioned. the 
day-by-day dependable workers on its staff are not to be overlooked. 

The Commission has just lost through voluntary retirement a mem- 
ber of its staff who through the years has pulled a strong oar in the 
Commission’s work. He is Thomas F. Sullivan, until May 1 Chief of 
the Convenience and Necessity Section of the Commission’s Bureau of 
Finance. He was immediately in charge of proceedings involving aban- 
donment of railroads, construction of new lines, and acquisitions of 
control. 

Through long training and broad experience, Mr. Sullivan gave 
vitality to the concept of public interest under the Interstate Commerce 
Act. He was never pompous, officious, or intolerant. He was whole- 
somely forthright in conducting hearings and in dealing with those hay- 
ing business with the Commission. He could be counted upon to bear 
more than his share of any disagreeable or difficult task to be performed 
and to extend a helping hand to his associates in the Commission and to 
practitioners before it. 

In performing his duties Mr. Sullivan was highly practical and 
always conscious of the importance of expeditious action. His innate 
fairness instilled confidence in his opinions and his delightful wit was 
a welcome solvent in many difficult situations. 

Mr. Sullivan entered the service of the Commission on April 1, 1911, 
and, with the exception of service overseas with the Red Cross during 
the first World War, continued with the Commission until his retire- 
ment. Before entering the Bureau of Finance on January 1, 1921, 
he had valuable practical experience in legal work in the Bureau of 
Inquiry and in the Bureau of Service. His training gave him a broad 
perspective, deep interest in his work, and pride in the Commission as 
a governmental agency. 

He has chosen a charming location upon a hillside in California 
as his future home, but expects to take frequent vacations in journeys 
to foreign lands. His many friends wish him a long life enriched with 
well-deserved and lasting happiness. 
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Transportation in Jefferson’s Time* 


Transportation conditions quite different from those of today con- 
fronted Thomas Jefferson when he traveled in Europe while American 
Minister to France, and in this country from Monticello to New York, 
Philadelphia, and Washington while he served as Secretary of State, 
Vice-President, and third President of the United States. What Jefferson 
experienced is interestingly described in a recent book by Mr. Edward 
Dumbauld, Special Assistant to the Attorney General in the Transpor- 
tation Section of the Department of Justice, a member of the Associa- 
tion of Interstate Commerce Commission Practitioners, and author of 
several articles in previous issues of the I. C. C. Practitioners’ JouRNAL. 

The book is entitled Thomas Jefferson, American Tourist and is 
published by the University of Oklahoma Press, at Norman, Oklahoma 
($3.00). It contains a comprehensive account of Jefferson’s life and the 
places where he spent it. 

The dangers and discomforts of travel in Jefferson’s time are color- 
fully depicted. Riding on horseback through rain and snowstorms, 
crossing the Alps on a mule, narrow escapes from drowning while fording 
a river, runaway horses, muddy roads, disagreeable quarters and un- 
palatable food at inns and taverns, extortionate prices, negotiations with 
pirates, enemy blockades, seasickness and other perils and inconveniences 
of travel, were all experienced by the itinerant American statesman. 

In Philadelphia the house in which Jefferson lived while Secretary 
of State he rented from Thomas Leiper, who subsequently in 1809 es- 
tablished one of the earliest railroads in this country. It had wooden 
rails, and extended for three-quarters of a mile, from Leiper’s quarry 
to the Delaware River. One of the workmen on this project was John 
Thompson, whose son John Edgar Thompson was President of the Penn- 
sylvania Railroad for many years. 

The book is based on extensive research and hitherto unpublished 
Jefferson manuscripts and documents contained in the collections of 
numerous scholarly institutions. One important collection of Jefferson 
papers is that of the Henry E. Huntington Library at San Marino, Cali- 
fornia. While the author of the book was in California in connection 
with the trial of a leading case on the powers of the Commission to de- 
termine ‘‘public convenience and necessity’’ (North Coast Transporta- 
tion Co. v. United States, 54 F. Supp. 448, aff’d. 323 U. S. 668), the 
material in that library was made available to him through the courtesy 
of Jonathan C. Gibson, Vice President of the Association of Interstate 
Commerce Commission Practitioners. 





_*Mr. Dumbauld has written an interesting book concerning a versatile Amer- 
ican statesman who traveled far in his day and experienced hardships in his journeys 
difficult now to imagine. The book will no doubt be read with pleasure by many 
members of our Association because of the author’s skillful and attractive treatment 
of original source material and because of his reputation in the profession as an 
rc ia and distinguished public aretha. 

ief. 


GRANVILLE Curry, Editor-in- 
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Rail Transportation 
By A. Rea Wiuuiams, Editor 


COURT PROCEEDINGS 
Toledo, Peoria & Western R. R. Suit 


Judge J. L. Adair, of the U. S. District Court at Peoria, Illinois, 
on May 1, denied a request for a temporary order restoring service on 
the strikebound Toledo, Peoria and Western Railroad pending comple. 
tion of the taking of testimony in the current suit in which a group of 
shippers seeks appointment of a receiver. The Road has been tied up by 
strike since October 1, 1945. Judge Adair said he believed the Rail- 
road and the Unions should get together and settle the dispute, but 
that the case was of sufficient magnitude that all evidence should be 
heard before any order is entered. 





Transportation Black Market Convictions Sustained 


The Supreme Court of the United States on May 6th upheld the 
convictions of four former railroad clerks for accepting tips on railroad 
ticket sales during a transportation crisis at Miami in 1943. The unan- 
imous opinion of the Court was read by presiding Justice Hugo L. Black. 

The employees contended the Act never made a crime of such ae- 
tivities as the acceptance of tips, gratuities or bribes. The Government 
argued that the Act was violated because some persons had been forced 
to pay more than the established rate for tickets. Justice Black said 
the Interstate Commerce Act condemns all kinds of discriminatory 
practices. The working of the law shows, he said, the clearest possible 
purpose to bar all railroad employees from overcharging for their own 
or for the railroad’s illegitimate gain. 





Land Grant Rate Cases to be Reviewed 


The Supreme Court of the United States has granted petitions for 
writs of certiorari in No. 942—United States of America v. Powell and 
Anderson, Receivers, Seaboard Air Line Railway Co., and No. 948, 
United States of America v. Atlantic Coast Line Railroad Co., thereby 
agreeing to review decisions of the U. S. Circuit Court of Appeals for the 
Fourth Circuit, sustaining the claims of the railroads that phosphates 
consigned to British Ministry of War Transport, under the lend-lease 
program for use as fertilizer by British farmers, are not entitled to land- 
grant rate deductions because they did not constitute military or naval 
pated of the United States moving for military or naval and not for 
civil use. 
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Veteran Reemployment Rights 


United States District Judge Wallace 8. Gourley of the District 
Court for the Western District of Pennsylvania, ruled on April 26 
that the Selective Training Service Act does not grant war veterans 
“super-seniority’’ in regaining pre-service jobs. He held that the law 
guarantees a veteran his job back but not at the expense of a non- 
veteran with greater seniority. 

The issue is now before the Supreme Court for adjudication. 





FINANCE MATTERS 
Chicago, Indianapolis & Louisville Ry. Reorganization 


In a supplemental report dated April 23, 1946, in F. D. 10294, 
Chicago, Indianapolis & Louisville Railway Company Reorganization, 
acquisition of the properties in reorganization by the reorganized Chi- 
cago, Indianapolis & Louisville Railway Company was approved and 
authorized, and authority granted for issuance of securities necessary to 
carry the plan into effect. 





Chicago North Shore & Milwaukee R. R. Reorganization 


Federal Judge Michael Igoe of the U. S. District Court for the 
Northern District of Illinois, at Chicago, on April 16, 1946, approved 
a plan of reorganization of the Chicago North Shore & Milwaukee Rail- 
road and ordered the plan submitted to security holders for a vote. 





Pittsburgh, Shawmut and Northern R. R. Co. to Seek Abandonment 


The receivers of the Pittsburgh, Shawmut and Northern Railroad 
Company, declaring it is impossible to operate without a loss, have pe- 
titioned the United States District Court for the Western District of 
Pennsylvania for authority to ask the Interstate Commerce Commission 
for a certificate permitting abandonment of the railroad. Federal 
Judge Guy K. Bard set the hearing on the petition for May 7. 

The receivers said the railroad has been unable to pay principal 
or interest on mortgage bonds of $15,000,000 since 1905. Interest in 
arrears to November 30, 1945 amounts to more than $23,000,000. The 
railroad, engaged principally in hauling coal, has lost approximately 
$10,000 monthly during the last three months, according to the receivers. 





LEGISLATION 
Investigation of Railroad Receiverships 


Chairman Wheeler of the Senate Committee on Interstate Commerce 
has appointed a subcommittee to investigate railroad receiverships and 
their administration by the Federal courts. Senator Myers, of Penn- 
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sylvania, has been named Chairman of the subcommittee. Other mem. 
bers are Senators Stewart, of Tennessee; Johnston, of South Carolina: 
Capehart, of Indiana; and Hawkes of New J ersey. 





Senator Wheeler Proposes Government Traffic Bureau 


Chairman Wheeler of the Senate Interstate Commerce Committee 
has introduced a bill to establish a Federal Traffic Bureau with broad 
powers over Government shipping and transportation matters. Spe- 
cifically, the Bureau would have jurisdiction of— 

1. Negotiation and drafting of all contracts for transportation of 
Government traffic. 

2. Routing and consignment of Government shipments. 

3. Representing the Government in proceedings before administra- 
tive tribunals relating to matters under the jurisdiction of the Bureau. 

4. Checking, auditing and verification of bills for transportation 
charges on Government shipments. 

5. Filing and prosecution of claims, actions and suits for the re- 
covery of overcharges for Government shipments. 

Senator Wheeler said that testimony before his Committee re- 
vealed that 88 different Government agencies are now handling Govern- 
ment shipments. Under the proposed bill, he said, many powers and 
responsibilities would be centralized in the one Bureau. 





Railroad Social Insurance Bill Petition 


The petition filed by Congressman Neely of West Virginia to dis- 
charge the House Committee on Interstate and Foreign Commerce from 
further consideration of H. R. 1362, the Railroad Social Insurance Bill, 
has been signed by 218 members of the House, the requisite number, and 
will be presented to the House as soon as the parliamentary situation 
will permit. The discharge petition was signed by 136 Democrats, 80 
Republicans, 1 American Labor Party member and 1 Progressive. 





Seniority Protection 


Senator Gurney has introduced S. 2140, to provide that there shall 
be no liability for acts done or omitted in good faith by an employer 
with respect to reemploying veterans in accordance with Regulations 
of the Director of Selective Service or in accord with any applicable 
court decision, and for other purposes. The bill has been referred to 
the Senate Committee on Military Affairs. 





U. S. Attorney General Opposes Bulwinkle Bill 


Attorney General Clark, in an address before the Chamber of Com- 
merce of the United States, at Atlantic City, on May 1, opposed enact- 


ment of the Bulwinkle Bill. 
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MISCELLANEOUS 
O. P. A. 
Transportation Equipment Suspended From Price Controls 


OPA announced on April 8 the suspension from price control of 
several classes of machinery and equipment, including the following: 

Railroad and transportation equipment covered by Revised Maxi- 
mum Price Regulation 136, specifically including, but not limited to: 
Cars, freight, including all types of flanged wheel mining and industrial 
cars. 
Cars, passenger, for surface, subway or elevated lines. Locomotives 
and tenders, including mining and industrial. Machines, tools, devices, 
appliances, designed especially for the installation, operation, main- 
tenance and protection of tracks, yards, signals, rolling stock and motive 
power of surface, subway or elevated rail lines, including frogs, switches 
and special track work. 

Railroad car and locomotive parts and specialties for elevated, sub- 
way and surface lines, including: Axles; bearings, truck side; boilers, 
fireboxes, front ends and cabs, fittings, fixtures, devices or appliances 
mounted thereon. Brakes and brake gears; coupler devices or attach- 
ments; devices and appliances mounted on locomotives for treatment, 
distribution, and control of water, fuel, steam, sand or electricity. Doors 
and fixtures, except those subject to RPS 40 (Builders’ Hardware and 
insect Screen Cloth.) Draft gears, buffers and attachments. Driving 
foundation and running gear. Journal boxes, assembled. Heating, 
lighting, ventilating and air conditioning equipment. Lubricating de- 
vices. Miscellaneous fittings, fixtures, specialties, devices or appliances 
designed specifically for use on railroad cars or locomotives, except ar- 
tillery or other exclusively military or naval equipment. Safety ap- 
pliances and warning devices. Sides, roofs, ends, running boards and 
brake steps. Springs and spring rigging, snubbers and shock absorbers. 
Tires, steel. Train control apparatus. Trucks, complete. Under- 
frames. Wheels, Iron and steel. 

Trucks, industrial, hand, not ‘including lift trucks and portable 
elevators as well as special purpose commercial trucks covered by Max- 
imum Price Regulation 188. 





RADIO 
FCC Warning on “Walkie-Talkie” Sets 


The Federal Communications Commission issued a warning re- 
tently with respect to the use of Army ‘‘ walkie-talkie radio sets’’ now 
being sold by some stores. The Commission said these sets cannot be 
used without permits, which will require some time to obtain, if ob- 
tainable at all, and pointed to the fact that their illegal use subjects the 
ng to a possible jail sentence of two years and a possible fine’ of 

0,000. 
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W. P. B. 
WPEB Certificate 44 Extended 


An order was issued on April 30 by the Acting Administrator of 
the Civil Production Administration as a result of which WPB Certifi- 
cate No. 44, issued March 20, 1943, is to be continued in force until July 
1, 1946. This Certificate has to do with the application of the Antitrust 
Laws to the conference method of considering rates. 





PERSONALS 
R. R. B. Chairmanship 


William J. Kennedy of Cleveland, Ohio, has assumed the post of 
public member and Chairman of the U. S. Railroad Retirement Board 
to which he was recently appointed by President Truman. Mr. Kennedy 
succeeds Murray W. Latimer who resigned to accept the position of 
director of research of the guaranteed annual wage study being made by 
the Office of War Mobilization and Reconversion. 

Mr. Kennedy has been a prominent figure in the public life of Ohio 
for the past 30 years, holding numerous local, State, and Federal posi- 
tions. He is a former member of the Cleveland city council and at one 
time was director of public service in that city. He also served as as- 
sistant director of public welfare in Ohio and later was elected secretary 
of State in Ohio. 

Mr. Kennedy’s connections with the Federal Government in an 
executive capacity began in January 1934 when he was appointed Cleve- 
land’s district manager of the Home Owner’s Loan Corporation, a posi- 
tion he held until March 1936 when he was elected secretary of State of 
Ohio. In 1939, Mr. Kennedy was named regional director in Cleveland 
for the Wage-Hour Administration and set up the system for Ohio and 
Michigan. From 1940 to 1943, he was associated with the National Hous- 
ing Administration in Ohio. Just before his appointment to the Chair- 
manship of the Railroad Retirement Board, Mr. Kennedy was director 
of the Cleveland OPA regional rent control office. 





Nominations Confirmed 


The nomination of Rossel H. Hyde, of Iowa, to be a member of 
the Federal Communications Commission; Claude L. Draper, of Wy- 
oming, to succeed himself as a member of the Federal Power Commis- 
sion; and William J. Kennedy, of Ohio, to be chairman of the Railroad 
Retirement Board have been confirmed by the Senate. 
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STATISTICS 
Freight Traffic Decline 


The volume of freight traffic handled by Class I railroads in March, 
1946, measured in ton-miles of revenue freight, decreased about 19 per 
cent under the corresponding month of last year, the Association of 
American Railroads announced recently. March traffic amounted to 52,- 
000,000,000 ton-miles, according to estimates based on reports just re- 
ceived by the Association from Class I carriers. Compared with two 
years ago, the decrease was 17 per cent. 





Passenger Traffic Statistics 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has issued Statement No. M-250 showing passenger traffic statistics of 
Class I steam railways for the years 1945 and 1944. The aggregates 
and averages, as there shown, are as follows: 


AGGREGATES 


% 
1945 1944 Change 
Passenger Revenues 
In Coaches ................... $ 1,013,654,219 $ 1,077,721.818 — 5.9 
In Parlor and Sleeping Cars 644,256,824 655,575,559 — LT 


Revenue Passengers Carried 








OY an 511,808,119 529,603,533 — 3.4 
In Parlor and Sleeping Cars 59,416,913 65,695,895 — 9.6 
Revenue Passengers Carried 1 Mile 
ff eae 59,414,990,190  63,287,551,424 — 6.1 
In Parlor and Sleeping Cars 26,912,399,328  26,943,593,215 — 0.1 
AVERAGES 
Revenue Per Passenger-Mile 
IID : <cccscintianhahebignbinnictie 1.71le 1.70¢ + 0.6 
In Parlor and Sleeping Cars 2.39¢ 2.43¢ — 1.6 
Revenue Per Passenger Per Road 
In Coaches. sd $1.98 $2.03 — 2.5 
In Parlor and Sleeping Cars 10.84 9.98 + 86 
Miles Per Passenger Per Road 
_ 3 ROR ESE 116.1 119.5 — 2.9 
In Parlor and Sleeping Cars 452.9 410.1 +104 





Revenue Freight Loading 


Loading of revenue freight for the week ended April 27, 1946 to- 
taled 659,952 cars. This was a decrease below the corresponding week 
of 1945 of 239,998 cars, or 26.7 per cent, and a decrease below the same 
week in 1944 of 190,489 cars or 22.4 percent. 
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Loading of revenue freight for the week of April 27, increased 9,209 
ears or 1.4 percent above the preceding week. 

Coal loading amounted to 31,167 cars, an increase of 1,458 cars 
above the preceding week, but a decrease of 144,515 cars below the cor- 
responding week in 1945, due to coal strike. 





Steam Railway Accidents 


A preliminary summary of steam railway accidents for February 
1946, issued by the Bureau of Transport Economics and Statistics of 
the I. C. C., shows 8 passengers killed and 255 passengers injured in 
train and train service accidents as compared with 3 passengers killed 
and 582 passengers injured in such accidents in February, 1945. 

In February 1946 there were 66 employees killed and 3,364 em- 
ployees injured while on duty, as compared with 73 killed and 3,936 in- 
jured while on duty in February 1945. 





Railway Employment 


Class I steam railways, excluding switching and terminal compan- 
ies, had 1,366,930 employees at the middle of March 1946, an increase of 
0.11% as compared with the middle of February 1946, and a decrease of 
3.92% as compared with the middle of March 1945. Railway employ- 
ment at the middle of March 1946 was 137.3 of the 1935-1939 average. 





Female Railroad Employees 


The I. C. C. has announced that Class I railroads, in Jannary, 1946, 
had 98,184 female employees, or 7.05% of the total number of all em- 
ployees. In January 1945 these railroads had 114,199 female employ- 
ees, or 8.2% of the total number of employees. 





Capital Expenditures of Railroads 


Capital expenditures for equipment and other improvements to 
railway property made by Class I railroads in 1945 totaled $562,980,000, 
the greatest for any year since 1930, the Association of American Rail- 
roads announced recently. Such expenditures in 1945 were an increase 
of $2,868,000 above those in 1944. 

Of total capital expenditures made in 1945, $314,779,000 were for 
locomotives, freight-train cars, passenger-train cars and other equip- 
ment, and $248,201,000 for roadway and structures. Capital expendi- 
tures for equipment in 1945 were a decrease of $13,452,000 and those for 
roadway and structures were an increase of $16,320,000 compared with 
1944. 

Capital expenditures for locomotives in 1945 totaled $127,934,000, 
compared with $178,017,000, in 1944. 

For freight-train cars, capital expenditures amounted to $138,114,- 
000, compared with $134,533,000 in 1944. 

















MAY, 1946 751 





For passenger-train cars, the amount of capital expenditures totaled 
$30,843,000 in 1945, compared with $1,921,000 in 1944. 

Expenditures for other equipment in 1945 amounted to $17,888,000 
compared with $13,760,000 in 1944. 





March Deficit of Railroads 


Class I railroads of the United States in March, 1946, had an es- 
timated deficit, after interest and rentals of $42,400,000 compared with 
a net income of $62,931,000 in March, 1945, according to reports filed 
by the carriers with the Bureau of Railway Economics of the Association 
of American Railroads. 

In the first three months of 1946, they had an estimated net income, 
after interest and rentals of $17,100,000 compared with $146,698,000 in 
the corresponding period of 1945. 

Class I railroads in March, 1946, had a net railway operating deficit, 
before interest and rentals of $20,459,240 compared with a net railway 
operating income of $102,003,623, in March, 1945. 

Class I railroads in the first three months of this year had a net 
railway operating income, before interest and rentals of $108,706,637 
compared with $249,879,982 in the same period in 1945. 

In the twelve months ended March 31, 1946, the rate of return on 
property investment averaged 2.56 per cent compared with a rate of 
return of 3.91 per cent for the twelve months ended March 31, 1945. 





Economic Situation on Railroads 


Director Julius H. Parmelee of the A. A. R. Bureau of Railway 
Economies, told the Interstate Commerce Commission, on May 6, in the 
Ex Parte 148-162 hearings, that wage increases since 1941 have raised 
the railroad wage level nearly 48 percent above the pre-war figures. 
This expense, plus added costs of fuel and materials, will make operat- 
ing costs about $1,855,000,000 higher than in 1939, he said. He esti- 
mated that 1946 freight traffic will be 19 per cent less than 1945 and 
25 per cent less than the peak war year of 1944; estimated 1946 pas- 
senger traffic at 29 per cent below 1945 and 32 per cent below 1944. 
He said that even with the 1945 traffic volume, the railroads would have 
suffered a revenue loss under present wages and prices. He estimated 
that present rates will bring the railroads a net operating railway in- 
come, before charges, of less than one-third of 1 per cent on their in- 
vestment after depreciation. If the railroads are to render satisfactory 
service, they should earn 414 per cent on their investment, he said. 





Wartime Transportation of Explosives 


Railroads handled 50,000,000 tons of high explosives for military 
purposes as well as great quantities of poison gas during the recent 
World War without a person being killed. 
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In one month alone in 1945, the quantity of military explosives 
nandled by the railroads exceeded the tonnage handled during the en. 
tire period of the first World War. 

This was revealed in the annual report for 1945 of the Bureau of 
Explosives of the A. A. R., which has general supervision over methods 
of packing and shipping of explosives and other dangerous articles, 
which the railroads are called upon to transport, in order to insure 
safe transportation. 

‘From records available,’’ the Bureau of Explosives said in its 
report, ‘‘it is apparent there was a total of approximately 50,000,000 
tons of military explosives delivered as originating shipments to rail 
carriers during World War II. This tonnage was handled with no loss 
of life which can be charged directly to the transportation of such ex- 
plosives. In addition, since 1938 approximately 3,600,000,000 pounds 
(1,800,000 tons) of commercial explosives have been handled with no 
loss of life due to their transportation. 

‘‘During World War II very large quantities of poison gas were 
transported by rail freight in accordance with the regulations promul- 
gated by the Bureau of Explosives. Nearly all of these shipments were 
handled as carload freight, and on two occasions cars were involved in 
derailments. There were no injuries or deaths resulting from the ship- 
ments of poison gas during the war, and it is certain that this splendid 
record was possible as a result of the diligence of the shippers and ear- 
riers in loading and handling this freight in accordance with the reg- 
ulations. ’’ 





WAGES AND SALARIES 
Wage and Salary Regulations 


The Bureau of Internal Revenue has released T. D. 5506, amending 
and liberalizing the Salary Stabilization Regulations of the Commis- 
sioner of Internal Revenue, applicable to salaries in excess of $5,000, and 
to lower salaries paid to administrative, executive and professional em- 
ployees not represented by labor organizations. 

The Commissioner of Internal Revenue says his Salary Stabilization 
Regulations restrict salary increases only in the case of employers who, 
either presently or in the future, may use such salary increases as a 
basis for seeking higher price ceiling from OPA, or to increase costs to 
the Government on Government contracts. 

These regulations no longer affect the deductibility of salaries for 
income tax purposes, except in one instance not applicable to railroads. 
The general effect of these regulations is to permit employers complete 
freedom of action to fix salaries in businesses whose products and serv- 
ices are outside OPA ceiling prices. 





Salary Stabilization Unit Head 


The Commissioner of Internal Revenue has issued T. D. 5511 desig- 
nating as of March 1, 1946, the Deputy Commissioner of the Salary Sta- 





Mee 
ing 
The 
situ 
Oct 
tion 


Oct 
hav 
two 
day 


tha 
atte 


sig- 





MAY, 1946 753 





bilization Unit to be the Head, Salary Stabilization Unit, without change 
in duties and responsibilities. Wherever the words, ‘‘Deputy Commis- 
sioner of the Salary Stabilization Unit’’ or words of like import appear 
in the Regulations of the Commissioner of Internal Revenue relating 
to the stabilization of salaries, such words are now to be read as ‘‘ Head, 
Salary Stabilization Unit.’’ 





NOTICE! 
Annual Meeting To Be Held in October 


The Executive Committee has unanimously agreed upon an Annual 
Meeting this year, the first to be held since the Thirteenth Annual Meet- 
ing at the Hotel Claypool, Indianapolis, Indiana on September 23, 1942. 
The Meeting scheduled for October, 1943 was cancelled due to the war 
situation and there was a Special Meeting held in Washington, D. C., on 
October 27, 1944 which was called to take up certain matters of legisla- 
tion, ete., then pending. 

It has been arranged to have the-Meeting in New York City, on 
October 3rd and 4th, 1946, at the Commodore Hotel and reservations 
have been made for the use of 200 guest rooms. The Meeting will take 
two days time and there will be a luncheon at said Hotel on the first 
day—October 3rd, at 12.30 P. M. 

This ought to be a big meeting after all these years and it is hoped 
that -_ and every member of the Association will make an effort to 
attend. 








Motor Transportation 
By J. Nrntan Beat, Editor 


OPA Contract Carrier Service Regulations 


OPA Administrator Porter issued Amendment 50 to SR 15 on 
April 23, 1946, in connection with the regulation of prices for contract 
carrier services. The Amendment was issued for the purpose of enab- 
ling Regional Administrators to delegate to any district director within 
his Region the functions, duties, powers and authority conferred on 
such Regional Administrator under Section 1499.75(a) (3) of SR 15. 





Motor Carriers Claim Damages From U. S. During Federal 
Operations 


As an aftermath of the seizure and operation of numerous midwest 
motor carriers, suit has been brought against the United States by some 
of the owners for damages. Byers Transportation Company, Wheelock 
Brothers, Inc., and Knaus Truck Lines, Inc., claim that they were 
damaged to the extent of approximately a million dollars each. In 
general the complaint alleges that the damages arose due to various 
ill-advised policies inaugurated and carried on by the federal manager. 





Carriers Protest OPA Rate Freeze 


A number of local household goods movers in New York City have 
complained to OPA against the freezing of their rates at levels which 
prevent the carriers from meeting wage increases. Notice has been 
served on OPA that unless its price policy is modified, injunction pro- 
ceedings will be instituted. 





Virginia City Taxes Voided 


A number of Virginia cities have sought to impose mileage taxes 
on motor carriers. In the case of Brooks Transportation Company, Inc., 
et al, v. City of Lynchburg, the Virginia Supreme Court of Appeals 
has held that carriers domiciled in states which have reciprocal agree- 
ments with Virginia cannot be required to pay mileage taxes or any 
other form of highway use taxes levied by cities or towns of Virginia. 





Examiner Recommends Denial of Combination of For-Hire and 
Private Carrier Operations 


In the case of Sloane-Blabon Corporation, MC 106178, the applicant 
sought to operate as a private carrier in one direction and a for-hire 
carrier in the other direction in order to eliminate empty mileage. The 
examiner recommended denial of the proposed operations on the grounds 
that it was contrary to the public interest. 
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Interstate Nature of Transportation Conducted in Part by Private 
Carrier and in Part by For-Hire Carrier 


The Commission instituted an investigation respecting the practices 
of Dora Produce Company in Docket MC-C-505. The Dora Company 
operates under an intrastate permit only. However it distributes com- 
modities delivered to it by a private carrier engaged in interstate oper- 
ations. On brief, the Bureau of Motor Carriers urges the Commission 
to hold that the Dora Company is engaged in interstate commerce by 
reason of the fact that there is a clear continuity of shipment from ori- 
gin to destination. Heretofore the leading cases on the subject have held 
that private carriage could not be coupled with for-hire carriage for 
the purpose of extending the regulatory provisions of the Interstate 
Commerce Act to that portion of the transportation performed by an 
intrastate for-hire carrier. The Bureau relies, in part, on the defini- 
tion of interstate commerce as set forth in Section 203(a)(10). This 
definition of interstate commerce was not in the Act at the time the 
prior cases were considered by the courts. 





Allied Van Lines Cases 


The Commission has authorized Allied Van Lines to lease the oper- 
ating rights of such of its stockholders, members or agents, as may de- 
sire to surrender their rights to Allied. The decision was made in 
Docket MC-F-2787. The report apparently brings to a close various 
hearings and proceedings which have been going on for about ten years. 





Jurisdiction of the Commission to Modify Certificates of 
Convenience and Necessity 


In Seatrain Lines v. United States, 64 Fed. Sup. 156, a U. S. Dis- 
trict Court of three judges has held that once a certificate of conven- 
ience and necessity has been issued, the Commission does not have jur- 
isdiction to change the certificate to the extent of materially modifying or 
limiting the nature of the business previously authorized. The decis- 
ion appears to hold that in the absence of fraud, the Commission cannot 
modify a certificate even though the Commission contends that the cer- 
tificate as issued was based on an, error or inadvertence. Practitioners 
will be interested in following this case through the Supreme Court. 





OPA Ceiling Prices—Damage Claims 


In Jaffee Cotton Products Company v. M. K. & T. Railway, the 
Third Court of Appeals at Austin, Texas, held that OPA price ceilings 
were proper but not controlling evidence of damages. It appears that 
the damaged machines were hard to find and in the instant case the 
OPA price ceilings on the secondhand machines were about double 
the purchase price. The case is of interest because carriers have fre- 
quently sought to use OPA prices as the ceiling on damage claims. 








Water Transportation 


By R. GRANVILLE Curry, Editor 


Maritime Commission Makes Determination of 
Essential Trade Routes 


The Maritime Commission has announced a list of 31 trade routes 
which it finds to be essential within the meaning of the Merchant Marine 
Act of 1936 for proper development, expansion, and maintenance of 
the foreign commerce of this country. In announcing the routes it 
said in part: 


‘‘The Maritime Commission would prefer that private United 
States flag operation be conducted in the foreign trade without 
government aid, but it will enter into contracts for the payment 
of operating differential subsidies, in accordance with the pro- 
visions of the law, wherever this is found necessary to maintain 
adequate United States flag service on essential foreign trade routes. 
It is prepared to grant such a subsidy even though one or more 
United States flag lines are already in the trade, if it finds that is 
necessary to provide adequate service by vessels of United States 
registry.’’ 





New Administrator of War Shipping Administration 


Captain Granville Conway has been appointed by President Tru- 
man to succeed Admiral Emory S. Land as Administrator of the War 
Shipping Administration. Captain Conway was deputy administrator 
at the time of his appointment and has served in many important ¢a- 
pacities with the Maritime Commission. His war service has been 
highly commended and his appointment is generally regarded as an 
appropriate recognition of merit. 





Position of Certain Water Carriers in Ex Parte 162, 
Increased Rates and Charges, 1946. 


Eight water carriers in the coastwise trade and a carrier operating 
in inland water transportation indicated that they did not oppose in- 
creases in revenues of the railroads in Ex Parte 162, but opposed the 
proposed increases without further hearings showing the effect on the 
water carrier industry of exceptions from the general increases of 25 
per cent requested. 

It was contended that the commodities excepted were those as to 
which the water-carrier industry was most vulnerable, and would re- 
sult in depriving the railroads and water carriers of needed increases in 
rates on these commodities. In this connection it was requested that 
the petition of the War Shipping Administration and the Maritime 
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Commission for a general investigation of all water competitive rail rates 
be granted. 





St. Lawrence Seaway and Power Project 


S. J. Res. 104, providing for the completion of the St. Lawrence 
Seaway and Power Project, has received a favorable recommendation 
of the subcommittee of the Senate Committee on Foreign Relations, of 
which Senator Hatch of New Mexico is Chairman. No date has been 
set for consideration of the matter by the full Committee. 


I. C. C. DECISIONS 


Important Decision in Respect to Chartering Rights Under ‘“Grand- 
father’? Clause—Limitation Imposed as to Classes of Persons 
to be Furnished with Vessels—Limitation as to Towing 
Vessels Without Crews—Limitations as to Certain 
Types of Vessels—No Limitation as to Commod- 
ities or Territorial Scope 





A case regarded particularly by the inland water carriers as of 
unusual importance is No. W-759, Maxon Construction Company, Inc., 
Contract Carrier Application, in which Division 4 made a report on 
May 9, 1946. Applicant sought a permit under the ‘‘grandfather”’ 
provisions of the Act to continue operation as a contract carrier by 
water in furnishing vessels to persons other than carriers for use in 
the transportation of their own property, such furnishing of vessels 
being defined as contract carriage in section 302(c). 

The division in granting the application declined to restrict the 
permit as to either territorial scope or as to commodities. It said that 
applicant has not been ‘‘concerned as to the territory within which the 
charterer proposed to use its vessels or as to the commodities which 
might be carried.’’ 

The division, however, did restrict the permit as to patrons, who 
were defined to include ‘‘persons who are engaged in marine construc- 
tion or dredging and those who are engaged in supplying materials used 
in marine construction.’’ In reaching this conclusion the division said : 


‘‘ Aside from carriers subject to the act, the hirers of appli- 
cant’s vessels were engaged in marine construction or dredging, or 
in supplying materials used in marine construction. Applicant did 
not purposely limit its vessel furnishing to these classes of patrons. 
The failure to charter equipment to others than the classes indi- 
cated seems rather to have resulted from the character of applicant’s 
principal business. Since it was engaged primarily in general con- 
struction work including marine construction, it is not a strained 
interpretation of the evidence to infer therefrom that the confine- 
ment of its vessel-furnishing operations to the classes noted was due 
to its familiarity or acquaintance with others engaged in its own 
line of business or in supplying materials therefor. Whatever may 
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have been the cause of such limitation in the past, inclusion in the 
permit of a like limitation in respect of applicant’s future oper- 
ations would be consistent with the operations conducted by it on 
and since the ‘grandfather’ date. Compare Pacific Motor Trucking 
Co. Common Carrier Application, 34 M. C. C. 249, 254. In section 
309(g) it is provided that ‘The business of the carrier and the 
scope thereof shall be specified in such permit.’ In Noble v. United 
States, 319 U. S. 88, involving the parallel provision in respect of 
motor carriers, the Court said: 


‘An accurate description of the ‘business’ of a particular econ- 
tract carrier and the ‘scope’ of the enterprise may require 
more than a statement of the territory served and the com- 
modities hauled. An accurate definition frequently can be 
made only in terms of the type or class of shippers served.’ 


Where, as here, no limitation as to territory or commodities is im- 
posed, there is even greater reason to specify the class or classes of 
patrons to which applicant’s vessels may be furnished.’’ 


In limiting the permit to towing vessels without crews the division 
said that while prior to ‘‘grandfather’’ date ‘‘applicant in some in- 
stances furnished a full crew for operation of the charter equipment,” 
it ‘‘did not supply crews after that date.’’ The Commission said, how- 
ever, that the authority granted did not prevent continuance of the 
practice to furnish ‘‘an engineer to accompany the towboat,’’ since such 
person serves merely as a caretaker of the vessel in applicant’s interest. 

The finding in respect to crews is of particular interest, in view of 
protestants’ contentions as set forth by the division that the furnishing 
of towboats with full crews and barges amounted for all practical pur- 
poses to ‘‘a complete transportation service equivalent to that afforded 
by the conventional type of carrier’’ and that applicant ‘‘with its fi- 
nancial resources and such chartering rights * * * will be able to subject 
them to ‘devastatingly destructive competition.’ ’’ 

In limiting the permit to certain types of vessels the division said: 


‘‘The equipment furnished by applicant to others for compensation 
consisted solely of towing vessels and non-self-propelled deck barges. 
It follows that the permit issued herewith should be similarly 
limited.’’ 


Although it was found that applicant’s equipment ‘‘cannot operate 
on’’ the Miami River ‘‘to Dayton,’’ Ohio, the division said, ‘‘its char- 
tering operations were conducted at that point’’ and it was, therefore, 
authorized ‘‘to continue operations at Dayton.’’ In this connection 
reference was made to the Harms Case, 260 I. C. C. 171, apparently with 
a view to clarifying or distinguishing that case. 

The applicant relied to a considerable extent on Barrett Line v. 
United States, 326 U.S. 179. As to that case the division said: 


‘‘So far as it relates to rights as a vessel furnisher, that decision 
turns primarily on our failure to find a ‘grandfather’ clause ap- 
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plicant entitled to such rights in the absence of a showing by it 
with respect to the character of the commodities transported by 
the charterers with the vessels so furnished. That issue is not pre- 
sented in this proceeding.”’ 





Upon Hearing and Reconsideration Previous Holding That Applicant 
Was Common Carrier, Reversed—Applicant Found Entitled to 
Permit as Contract Carrier by Self-Propelled Vessels— 
Transportation Limited as to Commodities and Direc- 
tion—Chartering Authority Limited as to Com- 
modities and Territorial Scope 


Division 4 in No. W-594, The Union Sulphur Company, Inc., Con- 
tract Carrier Application, decided May 8, 1946, upon hearing and re- 
consideration reversed the holding in its previous report that applicant 
is a common carrier and held instead that it is a contract carrier on 
the authority of American Range Lines, Inc., Contract Carrier Applica- 
tion, 260 I. C. C. 362. The division found that applicant is entitled 
under the ‘‘grandfather’’ clause to continue operation as a contract 
earrier, by self-propelled vessels (1) in the transportation of sulphur 
from Port Sulphur, La., and Galveston and Freeport, Tex., to ports and 
points on the Pacific Coast, (2) in the transportation of commodities 
generally southbound and westbound only from and to ports and points 
along the Atlantic and Gulf of Mexico coasts but not including ports 
and points north of New York, N. Y., or west of Galveston and Houston, 
Tex., and (3) in the furnishing of self-propelled vessels under charter, 
lease, or other agreements, to persons other than carriers subject to the 
Interstate Commerce Act to be used by such persons in the transporta- 
tion of their own lumber from ports and points along the Atlantic coast, 
but not including those south of Norfolk, Va. 

In limiting the permit in respect to chartering the Commission said 
in part: 


‘*In view of the restricted scope of this service, and applicant’s 
willingness to charter its vessels only for the transportation of 
lumber from Pacific coast ports to north Atlantic coast ports. the 
vessel-furnishing authority to be specified in its permit will be 
similarly limited.’’ 


The ultimate findings of the report and the order in respect to the 
furnishing of self-propelled vessels make no reference to ‘‘crews.’’ It 
is said, however, in the body of the report: 


‘*Under the arrangements with the Dutton corporation, appli- 
eant did not contract to carry goods, but chartered vessels on a 
bareboat basis for certain periods of time to that shipper to be used 
by it solely for the transportation of its lumber from Pacific coast 
ports to Atlantic coast ports. During the period of the charter, the 
master and crew were employed by the Dutton corporation and the 
movements of the vessels were under its supervision. The expenses 
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of operation, such as crews wages and cost of supplies and fuel were 
borne by Dutton corporation, and payment for use of the vessel 
at a specified rate per month based on the vessel’s dead-weight was 
made to applicant.’’ 


As to such transportation, applicant was found to be a mere ‘‘ vessel 
furnisher’’ and not entitled to base rights to perform freighting services 
on such chartering of vessels. 

Commissioner Mahaffie, while concurring in part in the majority 
opinion, dissented from the finding that chartering rights should be 
restricted as to commodities or territory. He pointed out that in his 
opinion such restriction was contrary to the decision of the Commission 
in the Harms case, 260 I. C. C. 171. 

He also said that while the majority report, although not specific 
on the point, had apparently intended to authorize applicant to ‘‘con- 
tinue to charter its vessels with master and full crews,’’ to grant such 
authority is beyond the jurisdiction of the Commission, supporting his 
opinion by reference to the definition of ‘‘vessel’’ in section 302(f). He 
said: ‘‘I find no ground for enlarging the term ‘vessel’ so as to include 
also the complement of the ship.”’ 





Applicant’s Service Primarily For the Parent Company Found to be 
That of Contract Carrier—Permit Limited to Transportation of 
Cement in Sacks and Commodities in Bulk—Chartering 
Rights Restricted as to Equipment 


In No. W-437, Kosmos Towing Company, Inc., Applications, decided 
May 6, 1946, Division 4 found applicant to be a contract carrier by water 
and entitled under the ‘‘grandfather’’ clause to continue operations 
(1) at Louisville, Ky., in furnishing for compensation (under charter, 
lease, or other agreement) non-self-propelled tank barges to persons 
other than carriers subject to the act, to be used by such persons in 
the transportation of their own property, and (2) by towing vessels 
and by non-self-propelled vessels with the use of separate towing vessels 
in the transportation of cement, in sacks, and commodities in bulk, 
between points on the Ohio River and its tributaries below and including 
Parkersburg, W. Va. 

In holding applicant to be a contract carrier the Commission said: 


*‘Inasmuch as applicant’s service is carried on primarily for its 
parent company, it has not held itself out to the general public 
but has confined itself to transportation for that company. except 
that when occasions warranted it made individual contracts or 
agreements with others. In our opinion, such operation comes with- 


in the definition of a contract carrier as provided in section 302(e) 
of the act.’’ 


In limiting the commodities to be carried, the Commission said: 


“‘ Applicant has continued its service in connection with the trans- 
portation of cement, in sacks and in bulk, for many years and with- 
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out question is entitled to authority to continue handling this com- 
modity. Applicant also has handled a variety of commodities in 
bulk, both prior to and since January 1, 1940, but the record does 
not establish that they were handled under conditions which would 
make their transportation subject to the act, and no minimum 
rates have been filed with this Commission for the transportation 
of commodities other than cement and contractors’ equipment. 
However, in our opinion, it would be unreasonable to deny appli- 
eant authority to transport two or more commodities in the same 
tow which it might handle separately. The national transportation 
policy, as declared in the act, admonishes us to foster sound eco- 
nomic conditions among the carriers, and applicant will be author- 
ized to transport or perform towage of barges loaded with cement, 
in sacks, and commodities in bulk.’’ 


In excluding towing vessels from the authority granted to charter 
vessels to others, the Commission pointed out, ‘‘No towing vessel has 
been chartered to a shipper since the ‘grandfather’ date,’’ and in lim- 
iting the authority to include only tank barges the Commission said 
that only barges of that type had been chartered to shippers, with the 
exception of one barge ‘‘presumably of the hopper type’’ for trans- 
portation of sand and gravel in 1940. Though transportation in tank 
barges was pointed out as exempt, the Commission held that it had au- 
thority to grant a permit on the authority of Barrett Line v. United 
States, 326 U. S. 129, and Koch-Ellis Marine Contractors, Inc. Appli- 
cations, 260 I. C. C. 566. 





Authority Granted to Institute New Transportation Services as Com- 
mon Carrier on the Gulf Intracoastal Canal by Use of Self- 
Propelled Water Craft, Together With Trailers 


Division 4 in No. W-923, Chester D. and David C. Bintliff, Common 
Carrier Application, decided May 8, 1946, found that public conven- 
ience and necessity require operation by Chester D. Bintliff and David 
C. Bintliff, copartners doing business as Gulf-Canal Lines, Inc., as a 
common earrier, in the transportation of general commodities by trail- 
ers used by them and moved in line-haul service by self-propelled vessels, 
in interstate or foreign commerce, between ports and points along the 
Gulf Intracoastal Waterway from Mobile, Ala., to Corpus Christi, Tex., 
inclusive, and the Gulf of Mexico coast from Corpus Christi to Browns- 
ville, Tex., inclusive, also connecting ship channels and tributary water- 
ways except the Mississippi River System, above New Orleans, La., and 
the Trinity River above Liberty, Tex. 

The case was somewhat unusual in that applicants proposed to use 
in transportation vessels known as ‘‘the L. C. T. (landing craft, tank) 
and the L. S. M. (landing ship, medium)’’ and to transport traffic in 
trailers on these boats. It was said: ‘‘All freight transported would be 
loaded on the trailers which in turn would be pulled on and off of the 
vessels by the tractors. Each vessel would carry one tractor and a max- 
imum of 12 trailers.’’ 








Freight Forwarder Regulations 


By Gites Morrow 
General Counsel, Freight Forwarders Institute 


Application For Forwarder Operating Authority Denied—‘‘Break Bulk 
and Distributing Operations” as Used in Definition Construed 


By report and order on reconsideration and hearing, dated April 22, 
1946, the I. C. C., Division 4, has reaffirmed its previous order dismis- 
sing the application of J. Nelson Kagarisse, d/b/a Public Freight Serv- 
ice, of Los Angeles, Calif., for a permit to continue operations as a 
freight forwarder (Docket No. FF-88). 

In the report on reconsideration the Division points out that in 
order to characterize applicant as a freight forwarder subject to part 
IV it is necessary to find, among other things, that he ‘‘performs or 
provides for the performance of break-bulk and distributing operations 
with respect to such consolidated shipments’’ in accordance with the 
definition of a freight forwarder as used in the Act. The report con- 
cludes that applicant does not perform or provide for the performance 
of such operations. Applicant accepts certain shipments at Los Angeles 
which have been moved thereto by freight forwarders and pool car 
distributors. Although some such shipments have been moved in from 
interstate origins, Los Angeles is the point of origin insofar as appli- 
cant is concerned. The shipments are assembled by applicant into lots 
of 4,000 pounds or more for each destination beyond Los Angeles, and 
turned over to the rail lines for delivery to the consignee. Applicant 
utilizes the split delivery rates of the rail carriers, which ara somewhat 
less than his own rates. Applicant’s bills of lading are issued to and 
his charges paid by, the freight forwarders or pool car operators. 

Applicant concedes that he does not perform ‘‘break-bulk’’ oper- 
ations directly. The report points out that he ‘‘provides’’ for the per- 
formance of such operations only in the sense that his tender of 4,000 
pounds or more at one time entitles him to the benefit of the split- 
delivery rates in the rail tariffs, and that any shipper tendering a like 
amount might be said, in that sense, to be providing for the performance 
of break-bulk operations. This, in the view of the Division, is not the 
intendment of that expression as used in the definition of a forwarder. 

Another point involved was whether or not freight forwarders sub- 
ject to part IV may utilize the services of applicant i in the manner de- 
scribed, but in view of the finding that applicant is not a freight for- 
warder the Division expressed no opinion on that question. 





Application for Authority to Institute Forwarder Operations 


Empire Freight Company of New York, Inc., has filed with the 
I. C. C. an application (Docket FF-168) to institute operations as a 
freight forwarder of used household goods and passenger automobiles 
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from all points in the States of New York, Conn., and N. J. to all 
points in the States of Ariz., Nev., Calif., Oregon and Washington. 





House Committee Eliminates Extended Coverage Provisions From 
Railroad Retirement Bill (H. R. 1362) 


On May 9, 1946, Congressman Bulwinkle submitted the report of 
the Committee on Interstate and Foreign Commerce on bill H. R. 1362, 
which proposes extensive amendments to the Railroad Retirement Act, 
Railroad Unemployment Insurance Act, and related provisions of law. 
The Committee proposes to strike out all after the enacting clause of 
the bill as introduced and substitute a new bill as drafted by the Com- 
mittee. 

Among other important changes proposed by the Committee are 
elimination of all proposed extended coverage provisions and permitting 
the law with respect to persons covered to remain as at present. 

Congressman Bulwinkle inserted in the Congressional Record for 
May 22, 1946, a statement briefly summarizing the changes made by the 
Committee substitute. In discussing the coverage provisions the state- 
ment reads as follows: 


‘First. Coverage: The committee substitute does not change 
the coverage of the present law. 

‘<The Crosser bill seeks to expand the coverage of the present 
law and include persons such as freight forwarders, ice companies, 
warehouse companies, longshoremen, and others, not now covered 
who do not want to come within the scope of the law. Substan- 
tially all the classes of persons affected by the proposed new cover- 
age of the Crosser bill appeared at the hearings in objection thereto. 
Furthermore, the coverage language of the present law has been 
the subject of judicial construction, and the Crosser proposal, by 
introducing new and difficult questions of interpretation would 
involve further litigation.’’ 


The Rules Committee has granted a rule permitting early consid- 
eration of the bill and allowing five hours of general debate on the floor. 





Forwarder Applications Granted in Part and Denied in Part—Prior 
Orders Affirmed on Reconsideration—Common Control Discussed 


The report and orders of the I. C. C., Division 4, of November 29, 
1945, in the case of Merchants Shippers Association, Inc. (Docket FF-51) 
Westland Forwarding Co. (Docket FF-48) and Stor Dor Forwarding 
Co. (Docket FF-49) were described at page 329 of the January, 1946 
issue of THE JOURNAL. 

By report on further consideration in these proceedings, dated May 
8, 1946, the Commission, Division 4, has reaffirmed its previous findings, 
taking into account changed conditions which were construed as not 
altering the basis of the prior report, and has issued orders affirming its 
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previous orders granting permits in dockets FF-51 and FF-49 and 
denying application No. FF-48. 

At the time of issuance of the prior report it was found that Stor 
Dor was under common control with Merchants Shippers Association. 
Because of transfers of stock interest, it was found in the report on re- 
consideration that at the present time Stor Dor is under common control 
with Westland. It is concluded that even in the changed circumstances, 
issuance of a permit to Stor Dor would afford opportunities for dis- 
crimination. The Division concludes, however, that in line with the 
policy established in Texas Package Car Co. F. F. Application, 260 
I. C. C. 325, ‘‘denial of Stor Dor’s application would not preclude it 
from continuing service as a division of Westland within the scope of 
the operating authority of the latter.’’ 

























































Recent Court Decisions 
By Warren H. Wacner 





n. 

e- Findings in 28300 supported by record—evidence relative to confiscation admissible 

o] before three-judge court—amendment to section 3(1) relative to ‘regions, 

8, districts, territories” construed—right of States to sue—Court may not substi- 

g. tute its judgment for that of the Commission—alternative not necessary to re- 
move discrimination in order made under section 15—order need not be based 

0 upon up-to-the-minute proof. 

) 

it New York, et al. v. United States. 

if On May 9, 1946, a three-judge court for the Northern District of 


New York dismissed the petitions of nine northern States and western 
railroads seeking to enjoin the interim order of the Commission in No. 
28300, Class Rate Investigation, 1939, 262 I. C. C. 447, 264 I. C. C. 41. 
Quoting at length from the decision of the Court: 


We find that the facts found by the Commission are supported 
by substantial evidence and adopt them as our findings. Their 
inclusion herein by reference to the Commission’s report is to be 
understood. 

The Western Lines were allowed at the final hearing in this 
court, over the objection of the defendant, to introduce some evi- 
dence on the question of the confiscatory character of the ad interim 
order as to them. This was received subject to a motion to strike 
on which decision was reserved at the close of the hearing. The mo- 
tion to strike is now denied on the authority of Baltimore & Ohio 
R. R. v. United States, 298 U. S. 349..... 

In the first of the two suits which were brought to plaintiffs 
and the intervenors who support them attack the ad interim order 
on the grounds that it is an attempt to regulate industrial conditions 
by means of rate making; that it is the result of political agitation; 
that findings essential to support the order are lacking and that 
the evidence does not support the findings made, in that there is 
no proof of facts to support so-called ultimate findings above quoted 
to keep them from being merely arbitrary and capricious. These 
so-called preliminary findings which are lacking and of which proof 
is also lacking are said to be that there is no finding of a threatened 
rate war which would jeopardize the revenues of the railroads in 
Official Territory ; or that the existing class rates are not fully com- 
pensatory to railroads in Official Territory for the transportation 
services for which they are charged; or that they are so low as to 
east an undue burden upon other traffic. Also it is argued that the 
finding of undue prejudice and preference created as between ter- 
ritories by the present class rates is arbitrary because not based 
upon preliminary findings made on proof by means of substantial 
evidence to the effect that the class rates published are the rates 
at which the freight moves; because findings and proof of a com- 
petitive relationship between the party preferred and the party 
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prejudiced are lacking; because findings and proof of substantial 
injury to the party found to be prejudiced and of substantial 
benefit to the party found to be preferred are lacking; because 
findings and proof that the same carrier or carriers are responsible 
for or control both the preferential and prejudicial rates are lack- 
ing; because findings and proof that the carriers charge existing 
class rates on the same kinds of freight moved into Official Terri- 
tory which is carried at class rates within Official Territory are 
lacking; because findings and proof that similar freight is carried 
under similar conditions in each territory are lacking; and perhaps 
there are other grounds of similar nature. The suit brought by 
the Western Lines and supported by the intervenors aligned with 
them adds the ground that the ad interim reduction in the class 
rates in the West is confiscatory. 

The potency of much of the argument in support of the grounds 
relied on by the plaintiffs depends upon the effect to be given the 
before mentioned amendment to Par. 3(1) of the Act by the Trans- 
portation Act of 1940 and to Par. 5(b) of the latter. The change 
thus made in Par. 3(1) of the Act was the addition of the words 
‘region, district, territory’’ following ‘‘transit point’’ in the enum- 
eration of the persons, places and traffic as to which preference and 
prejudice was expressly made unlawful and prohibited. In ae- 
cordance with what has become a somewhat common practice, the 
Transportation Act of 1940 contains a declaration of policy which 
in part is ‘‘to encourage the establishment and maintenance of 
reasonable charges for transportation service without unjust dis- 
criminations, undue preferences or advantages or unfair or destruc- 
tive competitive practices.’” And in Par. 5(b) is found what is 
known as the Ramspeck Resolution where it is provided that : 


‘*The Interstate Commerce Commission is authorized and 
directed to institute an investigation into the rates on manu- 
factured products, agricultural commodities, and raw mate- 
rials, between points in one classification territory, and points 
in another such territory, and into like rates within any of such 
territories, maintained by common carriers by rail or water 
subject to part I of the Interstate Commerce Act, as amended, 
for the purpose of determining whether said rates are unjust 
and unreasonable or unlawful in any other respect in and of 
themselves or in their relation to each other, and to enter such 
orders as may be appropriate for the removal of any unlaw- 
fulness which may be found to exist: * * *.’’ 


The Commission undertook to carry out the mandate of this 
statute by means of the investigations it had already initiated as 
above set forth. It found, however, that, because of conditions 
largely attributable to the war, it was advisable to confine its in- 
vestigation and orders to classifications and class rates established 
and maintained by common carriers by rail and accordingly did so. 
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But it is earnestly argued by the plaintiffs, especially by the 
Western Lines, that the Commission misinterpreted the above 
changes in the statute to amount to a mandate requiring it to bring 
about an equalization and uniformity of rates for like kinds and 
amounts of commodities mile for mile among the various rate ter- 
ritories of the country and to increase its powers so to do. It is 
recalled that the Commission had previously mistakenly construed 
the so-called Hoch-Smith Resolution to give it added powers to 
correct what it found to be unjust discriminations ‘‘as between the 
various localities and parts of the country.’’ And it is pointed out 
that if such a mistaken interpretation has been made the order 
which is the result of it is erroneous and must be set aside. Ann 
Arbor R. R. v. United States, 281 U. S. 658; Atchison, T., & 8S. F. 
Ry. v. United States, 284 U. S. 248, 262. That the same mistake has 
been made is thought to be apparent because the words ‘‘parts of 
the country’’ in the above quotation from the Hoch-Smith Reso- 
lution are as broad and comprehensive as ‘‘regions, districts, ter- 
ritories’’ added by the 1940 Amendment to Par. 3(1). Yet even 
if this premise be true, it does not follow that the same mistake 
has now been made. It does not appear that the Commission has 
herein acted upon any assumption that the 1940 changes altered 
the basic principles governing its action. On the contrary, it ap- 
pears that in determining the existence of discriminatory rates it 
has construed the changes in the statute to mean that where it is 
found that class rates are different in the different territories, and 
interterritorially, and those differences cannot be justified under 
recognized principles of rate making by proof of sufficient differ- 
ences in costs of transportation, composition and amount of traffic, 
eompetition by common carriers other than railroads, and the like, 
those rates may be found unjustly preferential or prejudicial be- 
cause unduly discriminatory and consequently unlawful as between 
regions, districts and territories. 

We think this interpretation of Par. 3(1) of the Act as amend- 
ed is supported by the legislative history. The original Interstate 
Commerce Act was primarily aimed at the elimination of unjust 
discriminations of various kinds. Lowisville & Nashville R. R. v. 
United States, 282 U. S. 740, 749-50. Yet it did not until the 
amendment of Par. 3(1) in 1940 expressly prohibit unjust dis- 
eriminations against any region, district or territory as such. ‘‘Ter- 
ritory’’ had become a word of art denoting the several rate terri- 
tories which had grown up and, by adding region and district, 
parts of such territories were included to amplify the words ‘‘]o- 
eality, port, port district, gateway, transit point’’ which had prev- 
iously been the only designation of what might be called geograph- 
ical units in the specific reference in the statute to a person, com- 
pany, firm, corporation, association, * * *, or particular description 
of traffic’’ as to which unjust preference and prejudice and dis- 
crimination were made unlawful. These words had proved to be, 
in their effect upon geographical designation as such, of somewhat 
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restricted application as was shown by Tezas & Pacific Ry. y. 
United States, 289 U. S. 627. 

This amendment to Par. 3(1) appeared in S. 2009. In the re. 
port made by the Senate Committee on Interstate Commerce! jt 
was said as to Par. 3(1), ‘‘There has been no substantial change 
therein, except that the words ‘region, district and territory’ 
appearing in lines 20 and 23 on page 26 have been inserted.’’ And 
the chairman of the committee said in part in explanation of the 
amendment, ‘‘The previous provision with regard to ‘discrimina- 
tion’ simply referred to discrimination as to ‘locality, port, port 
districts, gateway, transit point’ without specifying the region, 
district or territory. So, we felt that by broadening the language 
we would at least take away that excuse, and we would provide ex- 
pressly that the Commission should not discriminate in its rate 
structures.? In the discussion of the bill in the Senate the Chair- 
man of the committee in charge of it was asked if he thought the 
proposed amendment of Par. 3(1) would make toward the equaliza- 
tion of rates in the various regions. And he replied, ‘‘I do not 
think there is any doubt about it at all, because that is the purpose 
of the bill; it is the intention of the bill.’"* We think Par. 3(1) 
as thus amended does add new factors to be taken into account by 
the Commission in determining, under the old and well recognized 
principles which were before guides to decision in such matters, 
whether existing rates are unlawful. These new factors are whether 
such rates are unjustly preferential, prejudicial and discriminatory 
as between regions, districts or territories; and, in our opinion, 
Par. 3(1) now empowers the Commission to find such rates unlaw- 
ful even though they would have been lawful in the light of all 
relevant considerations before the amendment. We may, indeed, 
take it for granted that they were lawful previous to the amend- 
ment since they had been in the main the result of comparatively 
recent investigations and orders of the Commission. That the 
Commission correctly interpreted its powers and duties after the 
amendment appears to be shown by the following quotation from 
its report: 


‘*By the amendment to the substantive antidiscrimination 
provisions of section 3(1) all discriminations in the form of 
undue or unreasonable preference or advantage, or undue or 
unreasonable prejudice or disadvantage, as between regions, 
districts, or territories, viewed as separate entities, were 
brought directly within the purview of the act along with all 
the other inhibitions previously included. We were then au- 
thorized and directed by the other provisions mentioned to 
remove any such discriminations found to exist in a proper 
proceeding. This means that such discriminations as those 


1 Report No. 443, 76 Cong. Ist Session at page 11. 
2Cong. Rec. Vol. 84, Part 6, p. 5889, 76th Cong., Ist Session. 
3 Cong. Rec. Vol. 84, part 6, p. 6072. 
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mentioned which result from differences in the methods of 
distributing the general rate burden in the several rate-making 
territories, or from any other cause, if not justified upon proper 
consideration of recognized elements of rate making applied 
in the light of the amended law are unlawful and should be 
corrected. ’’ 


We, therefore, hold that the Commission correctly decided that 
the ad interim order under review was within the scope of its 
statutory power and proceed to determine whether the order was 
erroneous in any respect on the other grounds advanced for setting 
it aside. 

First, there should be a brief allusion to the contention that 
the plaintiff States have no standing to sue as parens patriae but 
only as shippers and receivers of freight. This point has become 
more or less academic since there are states who are parties plain- 
tiff who plainly may sue as freight shippers and consignees di- 
rectly affected by the order. But all the States who are parties are 
political entities which are also regions or districts within the rate- 
making territories involved and they are directly affected as such 
and have an interest in behalf of their citizens and communities 
above and apart from the rights of any particular shipper or re- 
ceiver of freight to a continuance of existing rates or the main- 
tenance of others. This we think distinguishes such cases as Ok- 
lahoma v. Atchison, T., & S. F. Ry., 220 U. S. 277, 286; Sprunt 
& Son, Inc. v. United States, 281 U. S. 249; and Alabama Power 
Co. v. Ickes, 302, U. S. 464, and gives these States standing to sue 
as parens patriae to preserve or enhance the welfare of their 
citizens by securing to them the proper administration of federal 
laws under the principles applied in Georgia v. Pennsylvania R. R., 
324 U. S. 439, 446-52. 

Our review of orders made by the Commission within the scope 
of its authority is limited to the following broad considerations and 
matters incidental thereto: (1) Whether the order is based upon 
adequate findings; (2) Whether there is substantial evidence in 
the record to support the findings made; and, (3) Whether the 
record was made as the result of adequate hearings of which due 
notice was given to all interested parties and at which those who 
appeared were fairly permitted to present their evidence and be 
heard in argument. Board of Trade v. United States, 314 U. S. 534; 
Rochester Telephone Corp. v. United States, 307 U. S. 125, 140; 
Atchison, T., & 8. F. Ry. v. United States, 284 U. S. 248; Merchants 
Warehouse Co. v. United States, 283 U. S. 501. 

We may dispose of the last of these quickly. It is apparent 
that the Commission did give due notice to all interested parties; 
that it did conduct numerous and lengthy hearings in various 
parts of the country involved ; and that it did admit into the record 
and give proper consideration to, after giving a fair opportunity 
for argument, such relevant evidence as was offered. 
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In considering the second we are limited to a search for sub- 
stantial evidence to support such findings as were made. There is 
such evidence. While it is not uncontradicted, the over-all weight 
of the evidence cannot be determined by us but is for the sole 
consideration of the Commission. Questions pertaining to the effect 
of rates and to rate making are extremely involved and highly 
technical matters and have to be decided after evaluating intri- 
cate evidence which is often based in part upon assumptions. Per. 
sons unskilled in those matters are much handicapped in dealing 
with such subjects and the well established rule is that the expert 
knowledge of the Commission and its experience, when resorted 
to and given effect in sufficiently supported findings which are the 
result of adequate and properly conducted proceedings, should be 
left undisturbed by the courts under the doctrine of administrative 
finality. Rochester Telephone Corp. v. United States, supra; Inter. 
state Commerce Commission v. Illinois C. R. R., 215 U. S. 452: 
Chicago, St. P., M. & O. Ry. v. United States, 322 U. S. 1; Gregaq 
Cartage & S. Co. v. United States, 316 U. S. 74. 

In considering the first, we must decide whether the so-called 
primary findings and proof to support them are indispensable to 
establish the kind of unlawfulness here found by the Commission 
in the light of the above-mentioned amendment of the Act. 

Such primary findings need not be listed again. We now refer 
to them as set forth in the above statement. They relate in one way 
or another to what have been held essential to be proved to estab- 
lish a basis for findings of preference, or prejudice or discrimina- 
tion as to rates before the amendment of 1940 to Par. 3(1) of the 
Act. They are matters which are still pertinent and if evidence to 
support findings to supply the lack pointed out as to this record 
had, or could have been, offered it would undoubtedly have been 
admissible and findings in accord with it would have given added 
support to the order made. But it is quite another thing to say 
that all such findings are needed to support the so-called ultimate 
findings made and the ad interim order based on them. For in- 
stance, it has been argued that there can be no increase in class 
rates in Official Territory unless there is first a so-called primary 
finding, supported by substantial evidence that the present rates are 
not compensatory. While that fact, if proved, would have been of 
much significance the failure to prove it and the consequent lack 
of a finding that present rates are confiscatory does not leave the 
Commission’s finding that the rates are unlawful unsupported by 
substantial evidence. It weighed all the evidence and found that 
it tipped the scales in favor of its ultimate finding that the present 
rates were unlawful. That basic conclusion if supported sufficient- 
ly by other evidence, was enough to justify the exercise of the 
Commission’s statutory power to alter the rates as needed to make 
them lawful for the future. Pennsylvania R. Co. v. United States, 
323 U. S. 588; Chicago, B. & Q. R. R. v. United States, 60 F. Supp. 
580; Scandrett v. United States, 32 F. Supp. 995, aff’d. 312 U. S$. 





MAY, 1946 77\ 





—_—_— 


661; Jefferson Island Salt Mining Co. v. United States, 6 F. 2d. 
315. We think enough was proved and found to warrant such 
basic conclusion. 

There was ample evidence on which the Commission found 
that the class rates in the various territories involved and the 
interterritorial class rates among those territories were on different 
levels within the existing classification as well as based upon dif- 
fering classifications. The Commission found on substantial evi- 
dence many so-called primary facts, which need not be enumerated 
here but which appear in its report, showing transportation costs, 
composition of traffic, kinds of markets, natural resources, com- 
modities produced or manufactured in the various territories and 
the parts thereof, and found preference, prejudice, and discrim- 
ination as above set forth. Having found the basic facts as pointed 
out, the Commission was under the duty to exercise its judgment 
and discretion in determining their effect upon the territories. We 
may not agree with its decision and we may not agree with the 
wisdom of the ad interim order but we have no power to set the 
order aside because of any such disagreement and substitute our 
own judgment for that of the Commission. Norfolk & Western 
Ry. v. United States, 287 U. S. 134. For instance, it would be un- 
lawful because discriminatory to try to equalize clearly inherently 
unequal business conditions, not due to existing freight rates in the 
various territories or any regions or districts therein, by manip- 
ulating rates. Anchor Coal Cc. v. United States, 25 F. 2d. 462. 
We might think that the probable import of this order, but we are 
bound by the Commission’s action in justifiably finding facts to 
give another, and a lawful, basis for it. Again it is well known that 
there is a zone of reasonableness between the maxima and minima 
in rate making in which a carrier may usually set the rates it 
charges. United States v. Chicago, M., St. P. d& P. R. R., 294 U. 8. 
499. We might think these existing class rates are within such a 
zone, but again we may not interfere with the order for that reason. 
Nor can other like considerations prevail to brush aside the statu- 
tory control over rates which has been confided to the: Commission. 

It has been earnestly argued that the investigations and order 
under review are the result of political agitation having for its 
ultimate object the dislocation of industry from Official territory 
and its establishment in the other territories, principally in the 
Southern, and that does appear plausible. Yet such a question is 
not within the bounds of judicial cognizance but relates to matters 
of legislative policy. Whether such policy is wise or the opposite is 
not for us to determine. We can only be concerned with decision 
as to whether or not the Commission’s action was within its power 
properly exercised under statutory authority which does not go 
beyond Constitutional limitations. Chicago, B. d Q. R. R. v. Mc- 
Guire, 219 U. S. 549; Rochester Telephone Corp. v. United States, 
supra. 
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The contention that the order should be set aside as to the 
Western Lines because confiscatory as to them raises a question of 
Constitutional limitation under the Fifth Amendment upon the 
statutory authority which can be conferred upon the Commission. 
The railroads in Southern territory make no such contention and 
it would seem that the Western Lines came somewhat late to rely 
upon any violation of Constitutional safeguards as to them. 

From the cost studies relied upon by the Commission after jt 
decided what weight should be given them, the Commission found 
that what is called less-than-carload traffic is not, when wartime 
loading is excluded, ‘‘yielding, on the average, its out-of-pocket costs 
plus constant expenses solely related to this traffic, plus the cost 
of collection and delivery, in any territory except possibly in the 
southern where the margin of difference between revenues and 
these expenses is slight.’’ It is, therefore, argued that the confisca- 
tory nature of the ordered reduction in class rates moving in less- 
than-carload lots is self-evident and that as it does not produce its 
out-of-pocket costs no trial period is necessary to determine the 
unlawfulness of the order since an increase in traffic brought about 
by the lowered rates would obviously but increase the out-of-pocket 
costs and increase the deficit. 

It will be remembered that the Western Lines carry only .6 of 
one percent of their total freight at rates affected by this order. 
We don’t suggest, that even that is less than enough to entitle them 
to relief if they can show that they will be compelled to carry it 
in the future for less than actual cost. But this less-than-carload 
traffic to which the cost studies relate is not by any means wholly 


carried on class rates and in its supplemental report of October 30, 
1945 the Commission correctly said : 




























































































‘‘The cost data on less-than-carload traffic relates to such 
traffic as a whole and not solely to that which moves on class 
rates. In appraising the figures it must be borne in mind that 
much of this traffic does not move on class rates, but on ex- 
ception and commodity rates. Obviously, the class-rate traffic 
bears the highest rates. Consequently, even if under present 
condition less-than-carload traffic, as a whole, in the West and 
South is not paying its proper share of the costs, it is possible 
that such a result is due in large measure to the maintenance of 
exception and commodity rates. In any event, data based only 
on averages for all this traffic do not necessarily demonstrate 
the impropriety of reductions in the highest level of rates. 
Even as to class rates on less-than-carload traffic, the record 
shows that in western trunk-line and southwestern territories 
many intrastate class rates are maintained which are lower than 


the corresponding reduced interstate class rates required by 
our interim order.’’ 






























































The attempt in this court by the Western Lines to break down 
less-than-carload lot carriage into parts carried wholly on class 
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rates and parts as to which the above finding of the Commission is 
correct and to show that the part carried wholly on class 
rates would not pay its way under the ad interim order has failed 
in our judgment to measure up to the required standard of cer- 
tainty by way of proof as to transportation costs for particular 
commodities. Compare, Baltimore & Ohio R. R. v. United States, 
supra. There isi too much assumption and opinion involved in such 
evidence to justify definite findings, in advance of a trial period, 
to the effect that the ad interim rates will be confiscatory. See 
St. Joseph Stock Yards Co. v. United States, 298 U. S. 38; Minne- 
sota Rate Cases, 230 U. S. 352; Wilcox v. Consolidated Gas Co.. 
212 U. S. 19; City of Knoxville v. Knoxville Water Co., 212 U.S. 1. 

Nor is the order erroneous because the carriers were not al- 
lowed any alternative method for the removal of the discrimina- 
tions which make the present class rates unlawful. This was a rate 
order made under Par. 15 and not an order under Par. 3 in which 
an alternative must be provided as held in Texas & Pacific Ry. v. 
United States, supra. 

The denial by the Commission of the application to reopen the 
proceedings and receive additional evidence especially as to con- 
ditions subsequent to 1939 was not an abuse of its discretion. It 
is inevitable in such matters that an order by the Commission can- 
not be based on strictly up-to-the-minute proof. There must be 
unusual circumstances, not here present, to justify the reversal of 
an order such as this on the ground that it was based on a stale 
record. Interstate Commerce Commission v. City of Jersey City, 
322 U. S. 503. But see, Atchison, T. & 8. F. Ry. v. United States, 
284 U. S. 248 as limited by United States v. Northern Pacific Ry., 
288 U. S. 490. 

A decree will be entered dismissing the petitions in each case 
but the dismissal of the petition by the Western Lines will be without 
prejudice to another suit to restrain the enforcement of the ad 
interim rates if they are found, after a fair test, to be confiscatory. 
See Darnell v. Edwards, 244 U. 8S. 564. 

If any of the parties desire findings of fact in addition to those 
made, proposed findings may be submitted to the court within fif- 
teen days. 





Allowance to shipper in excess of rental of private tank car unlawful. 


El Dorado Oil Works v. United States. 


On April 22, 1946 (No. 428) the Supreme Court sustained the 
Commission’s report and order of April 10, 1944, in Allowances for Pri- 
vately Owned Tank Cars, 258 I. C. C. 371. 

The Commission held that the rental paid by the El Dorado Oil 
Works to the General American Tank Car Corporation, under a lease 
agreement, was the only cost incurred by the former in furnishing the 
tank cars in which its shipments moved, and that the payment of an 
allowance to the Oil Works by the rail carriers or the Tank Car Cor- 
poration in excess of such rental would be unjust and unreasonable. 
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The lower court had dismissed the case on the ground that the order lone 
of the Commission was not a reviewable one. While the Supreme Court ae 
agreed with the lower court that the suit should be dismissed, it did so vid 
on different grounds, holding that the order was a reviewable one under Dist 
the decision in Rochester Telephone Corp. v. United States, 307 U. §. oti 
125, and that the Commission’s action was within its authority and a 
supported by evidence, and a compliance with the court’s former de- aa 
cision in 308 U. S. 422. f 
act 
oth 
Ticket agents selling tickets at prices exceeding tariff fares violate Interstate Com- tru 
merce Act even if railroad was not party to unlawful acts of employees. reg: 
Stanley Howitt, et al. v. United States. mal 
ri’ 
On May 6, 1946, the Supreme Court held that where an interstate - 
railroad’s ticket agents sold passenger tickets at prices exceeding the mit 
regular tariffs, they committed a crime in violation of provisions of the pul 
Interstate Commerce Act, even though the railroad was not a party to 
the unlawful acts of the employees. The defense of the accused that 
the Interstate Commerce Act, ‘‘and Section 10 in particular are pri- 
marily aimed at railroads and do not make discriminatory and illegal 
charges by railroad employees for passenger transportation criminally Ge 
punishable, unless the railroad is itself a party to the conduct,”’ was 
overruled, the Supreme Court saying: Ae 
**It is well established that one of the primary aims of the sio 
Interstate Commerce Act and the amendments to it was to estab- 
lish uniform treatment of users of transportation facilities. See ha 
Mitchell v. United States, 313 U. S. 80, 94, 95. The Act again and iny 
again expressly condemns all kinds of discriminatory practices. th 
Railroad employees can accomplish invidious transportation dis- su 
crimination, whether or not their conduct is approved or partici- Pr 
pated in by their superiors. Not only do the Act’s provisions m 
against discrimination and special favors fail to exempt employees ce 
such as petitioners; but section 10 standing alone shows the clear- 21 
est possible purpose to bar all railroad employees from overcharging 
for their own or for the railroad’s illegitimate gain. The Interstate 
Commerce Act imposes the same duty on ticket sellers and clerks 
of common carriers as that imposed on railroad officers or other 
employees, to treat all the public alike as to the terms and condi- 
tions of transportation. Railroad accommodations are thus not to 
depend upon who will or can pay more because of greater need 
or a longer purse. See United States v. Estes, 6 Fed. 2d 902, 905.”’ 
Manufacturer of goods hauled in own trucks held to be common or contract carrier. I 


Interstate Commerce Commission v. Jamestown Sterling Corp., 64 F. 
Supp. 121. 


This was an action to enjoin defendant from performing interstate 
transportation by motor vehicle without a certificate of public conven- 
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jence and necessity without filing tariff rates as a common carrier or a 
schedule of minimum charges as a contract carrier, and without filing 
evidence of insurance for protection of the public. The United States 
District Court for the Western District of New York sustained the 
action and held that the provisions of the Act pertaining to motor car- 
riers disclose a legislative intent that transportation by motor vehicle 
conducted for a profit should be regulated. Where a furniture manu- 
facturer shipped some furniture by motor common carrier and shipped 
other furniture by its own trucks and charged for shipment by its own 
trucks the same rate that the motor common carrier charged without 
regard to actual cost, the Commission was authorized to place the 
manufacturer in a common or contract carrier classification rather than 
private carrier and require the manufacturer to obtain a certificate 
of public convenience and necessity, file tariff rates or a schedule of 
minimum charges, and file evidence of insurance for the protection of 
public. 





Sale of Rights of Abandoned Motor Carrier Operations Permissible. 
General Transportation Company v. United States. 


The District Court of Massachusetts (a three-judge Court) in Civil 
Action No. 3683, on March 29, 1946, sustained the order of the Commis- 
sion in MC-F-2405, Beacon Fast Freight—Purchase—Clarence L. Hardy. 

The principal issue was the contention that the vendor carrier 
having abandoned operations was no longer a carrier within the mean- 
ing of Section 5(2)(a) so as to permit of the Commission’s approval of 
the sale to the vendee carrier. In denying this contention the Court 
sustained the decision of the Commission in the Quaker City Bus Co.— 
Purchase—Blackhawk Line, Inc., 38 M. C. C. 603, to the effect that the 
mere fact of interruption in operations does not automatically revoke a 
certificate, but to accomplish a revocation the provisions of Section 
212(a) must be satisfied. 





LIFE’S RECORDS CLOSED 


Epwarp H. DeGroot, Jr., 
Chairman, Memorials Committee 


Charles P. Hoy, Traffic Commissioner, 602 Victoria Building, St. 
Louis, Missouri, (5-30-46). 



































Meetings of Regional Chapters 


District No. 1 Chapter Kop} 

J. R. MacAnanny, Chairman, 150 Causeway Street, Boston, Mass. . 

achusetts. Pitts 
Chicago Chapter 

Lee R. Cowles, Chairman, Traffic Manager, Standard Oil Company, | 

910 South Michigan Ave., Chicago, Illinois. Com 


Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


District of Columbia Chapter 
Edward F. Lacey, Chairman, Munsey Bldg., Washington 4, D. C. Cali 


Meets at the call of the Chairman. 


Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10.30 of the day of 


the luncheon so that reservation can be made. be 

Michigan Chapter Che 

Edmund M. Brady, Chairman, 2280 Penobscot Building, Detroit, on 
Michigan. e 


me! 
Metropolitan New York Chapter 
A. C. Welsh, Chairman, 66 Court St., Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice). 
Minneapolis Chapter o- 


(Ninth District Chapter) Bu 








S. M. Low, Western Traffic Manager, The Koppers Co., 1000 North uy 
Hamline Ave., St. Paul 4, Minn. th 
Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A, 
Minneapolis, Minn. 
Philadelphia Chapter 
G. Lloyd Wilson, Chairman, 203 Logan Hall, University ot renn- 
sylvania, Philadelphia, Pennsylvania. af 
ar 
N. B.: Members within each of the several districts may at their own expense with 
the approval of the vice-president of the district, organize and maintain district and 28 
local chapters which may send delegates to annual or other meetings of the Associa- [| 
tion. Such chapters must conform to the constitution and by-laws of the Association, th 
provided, however, that membership in the Association of Interstate Commerce M 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—section 5, Article IV.) Ct 


(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, JourNAL.) 
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Pittsburgh Chapter 
F. M. Garland, Chairman, G. T. M., Pressed Steel Car Co., 2500 
Koppers Bldg., Pittsburgh, Pennsylvania. 


Meets: 7.30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 


J. B. Costello, Chairman, General Traffic Manager, Sperry Flour 
Company, 180 New Montgomery Street, San Francisco, California. 
Meets: Commercial Club, San Francisco, California—quarterly. 
Southern California Chapter 


L. H. Stewart, Chairman, 354 South Spring St., Los Angeles, 
California. 





Philadelphia District Chapter Holds Meeting on May 15th 


Those members of the Association who attended the meeting of the 
Philadelphia District Chapter at the Benjamin Franklin Hotel, on May 
15th, had an unusually pleasant time due to a discussion led by Mr. 
Charles D. Drayton on the status of regulated carriers under the Anti- 
Trust Acts. His address will be found elsewhere in this JOURNAL as we 
felt that it should by all means be brought to the attention of all our 
members. 





Minneapolis Chapter Holds Last Meeting Until October 


On May 14th the Ninth District Chapter held their regular monthly 
meeting and dinner, the last of the season until October. Mr. J. M. 
Budd, Assistant General Manager of the Great Northern Railway who 
was overseas with the Transportation Corps gave an excellent talk on 
‘Railroad Operation Here and Abroad.’’ Members were asked to mark 
their calendar for a Summer Frolic scheduled for June 11th. 





Pittsburgh Regional Chapter Holds Sixth Annual Meeting 


The Pittsburgh Regional Chapter held its sixth annual meeting 
after a dinner at the William Penn Hotel, on May 27th. There was 
an election of officers and reports were made by various committees. 

The Secretary-Treasurer reported 46 active members as of May 
28th, the Chapter having lost two members during the year. 

The Entertainment Committee’s Chairman made a brief report of 
the Golf Outing and Dinner held at Chartiers Heights Country Club on 
May 6th stating that 50 members and guests were present for the oc- 
casion. 
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Mr. William W. Cullin, Jr., Chairman of the Legislative Committee 
reported the progress of the Administrative Procedure Bill, S. 7 and 
the substitution of the text therein by H. R. 5988. 

The Nomination Committee made its report and the new officers 
for the year 1946-47 are as follows: 

Chairman: F. M. Garland, G. T. M., Pressed Steel Car Co., 2500 
Koppers Building, Pittsburgh, Pa. 

Vice Chairman: V. H. McLean, A. G. F. A., Pennsylvania Railroad 
Co., 810 Pennsylvania Station, Pittsburgh, Pa. 

Secretary-Treasurer: D. O. Moore, Mgr., Freight Traffic Division, 
Chamber of Commerce of Pittsburgh, Pittsburgh, Pa. 

Executive Committee: L. G. Hults, United Engineering and Foun. 
dry Company, First National Bank Building, Pittsburgh, Pa.; A. A. 
Mattson, 1922 Koppers Building, Pittsburgh, Pa.; Benjamin S. Thomas, 
G. T. M., American Radiator & Standard Sanitary Corporation, Bes- 
semer Building, Pittsburgh, Pa., and Messrs. Garland, MeLean and 
Moore, above mentioned. 

Mr. Collin expressed his appreciation for the cooperation he had 
received during his year and made the suggestion that the Chapter 
consider holding at least two dinner meetings each year and if luncheon 
meetings were also desired by the members that they should be alter- 
nated. He also suggested that some of the younger men who may later 
become practitioners be invited to attend. Discussion was had and it 
was moved and seconded that a Committee be formed to consider the 
various suggestions and work out a plan to improve the meetings. 

It was understood that there would be another meeting before the 
usual summer vacation period. Chairman Garland then called on Mr. 
Charles Donley who spoke on behalf of the members expressing appre- 
ciation of Mr. Collins administration of the past year and presenting 
him with an attractive desk clock in token thereof. Mr. Collin ex. 
pressed his thanks by stating ‘‘it is just what I needed.”’ 

After Chairman Garland gave his thanks for being honored to head 
the Chapter for the coming year a rising vote of thanks was extended 
to Mr. Collin for the first dinner meeting of the Chapter which was 
heartily enjoyed by all present. 




















List of New Members* 


H. M. Bandy, (A) First National Bank W. Stuart McCloy, (A) 1224 Commerce 


Bldg., Norton, Virginia. 


Paul F. Barnes, (A) 814-819 Crozer 
Bldg., Philadelphia 2, Pa. 

Richard A. Billups, Jr., (A) 1922 First 
National Bldg., Oklahoma City 2, Okla. 

Morris Block, (A) 272 North Avenue, 
New Rochelle, New York. 

Arthur E. Bristol, (A) 228 North La- 
Salle Street, Chicago 1, Illinois. 

John R. Brown, (A) 625 Cotton Exch. 
Bldg., Houston 2, Texas. 

Frank W. Davis, (A) 1115 Bankers 
Trust Bldg., Des Moines 9, lowa. 
William B. Dazey, (A) Odd Fellows 

Bldg., Texas City, Texas. 

L. Glenn Fassett, (A) 1860 Rand Tower, 
Minneapolis 2, Minnesota. 

Walker Florance, (A) 614 Mutual Bldg., 
Richmond 19, Virginia. 

Edward C. Forster, A. G. T. M., (B) 
General Cable Corp., Rm. 1300, 205 
East 42nd Street, New York 17, N. Y. 

Earl Foster, (A) Box 3185, State Capi- 
tol, Oklahoma City 5, Oklahoma. 

Earl Gammage, (A) 606 Niels Esperson 
Bldg., Houston, Texas. 

Hoke F. Henderson, (A) 210 Main St., 
Allen Bldg., Elkin, North Carolina. 
Walter Hitchen, G. F. A., (B) Rock Is- 
land Motor Transit Co., 919 Walnut 

Street, Des Moines, Iowa. 

Neal J. Holland, (A) Boston and Maine 
Railroad, 150 Causeway St., Boston, 
Mass. 

Ivan Irwin, (A) 1001 
Bldg., Dallas 1, Texas. 

Randolph Karr, (A) 670 Pacific Electric 
Bldg., Los Angeles 14, Calif. 

Eugene J. Kean, (A) 507 Bank and In- 
surance Bldg., Dubuque, Iowa. 

C. M. —— (A) 312 P. & M. Bldg., 

Texarkana, Texas. 

Arthur C. Lesher, Jr., (A) 9th Floor, 
Petroleum Bldg., Houston 2, Texas. 
Robert C. Lyne, (A) Mutual Bldg., Rich- 

mond 19, Virginia. 


Irwin-Keasler 





* Elected to membership during May, 1946. 


Title Bldg., Memphis, Tennessee. 

David G. Macdonald, (A) 919 Invest- 
ment Bldg., Washington 7, ae SS 

Vilroy C. Miller, (A) Park Hotel Bldg., 
Livingston, Montana. 

Jacob L. Morewitz, (A) Morewitz Bldg., 
Newport News, Virginia. 

Abner C. Payne, (A) Taylorsville, N. C. 

Owen G. Reichman, (A) 914 Kearns 
Bldg., Salt Lake City 1, Utah. 

David W. Robinson, (A) 908 Palmette 
Bldg., Columbia 23, South Carolina. 

R. Paul Sanford, (A) 422 Masonic Bldg., 
Danville, Virginia. 

Robert H. Shertz, (A) 814 Crozer Bldg., 
Philadelphia, Pennsylvania. 

Marvin H. Smith, (A) Denton, Mary- 
land. 

R. Glenn Snipes, (A) 502 Public Service 
Bldg., Asheville, North Carolina. 

Edward D. Sykes, (A) 404 Great Na- 
tional Life Bldg., Dallas 1, Texas. 

B. L. Templeton, (A) Suite Seven Park 
Office Bldg., Abilene, Texas. 

Ray H. Thompson, T. M., (B) The 
Maytag Company, Newton, Iowa. 

Robert Dean Tompkins, Sec’y. (B) Chi- 
cago South Side Railway Terminal 
Committee, Rm. 1420, 166 West Jack- 
son Boulevard, Chicago 4, Illinois. 

W. ce oy BS cn Rate Clerk, (B) The 
Atlantic Refining Co., 260 S. Broad St., 
Philadelphia z Pennsylvania. 

Waldemar Van Cott, (A) 1311 Wal- 
ker Bank sIdg., Salt Lake City 1, Utah. 

Glenn L. Wallace, T. M., (B) Northwest- 
ern States Portland Cement Co., Ist 
National Bank Bldg., Mason City, 
lowa. 

D. L. Ward, (A) 204 Dunn Building, 
New Bern, North Carolina. 

Ernest L. Wilkinson, (A) 744 Jackson 
Place, N. W., Washington 6, D. C. 
James E. Wilson, (A) Transportation 

Building, Washington 6, D. C. 

Claude B. Woltz, (A) Bessemer City, 

North Carolina. 
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REINSTATED TO MEMBERSHIP— (1945-46) 
Samuel L. Einhorn, (A) 12 South 12th Ivan A. Sherman, Supervisor, (B) Tar- 


Street, Philadelphia, Pennsylvania. iffs Section, Public Service Commis- 
W. H. Kessel, T. M., (B) The Wabash sion of Wisconsin, 543 State Office 

Screen Door Company, 2222 Elm St., Building, Madison 2, Wisconsin. 

S. E., Minneapolis, Minnesota. A. J. Tait, (B) 3086 West 34th Ave., 


Halsey McGovern, (B) 4610 New Hamp- Denver 11, Colorado. 
~~. Ave., N. W., Washington 11, 


MEMBERSHIP RESUMED—-FORMERLY IN MILITARY SERVICE 


Leslie L. Anderson, (A) 1100 First Na- Frederick J. Wilkens, (A) Deputy 4 
tional-Soo Line Bldg., Minneapolis 2, poration Counsel, 46 City Hall, 
Minnesota. chester 4, N. Y. 


B. H. Lord, Jr., (A) American Petroleum John A. Wright, (A) Suite 611—11 South 
Institute, 1625 K St., N. W., Wash- LaSalle St., Chicago 3, IIlinois. 
ington, D. C. 











